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COMMONWEALTH OF MASSACHUSETTS
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TE BAR A TION ) e _ [z
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) CIVIL ACTION NO.
. ) i -
NATIONAL REAL ESTATE }
INFORMATION SERVICES, INC., )
' )
Defendant, )
)

COMPLAINT TORESTRAIN UNAUTHORIZED PRAQTICE OF LAW

k. This is an action to restrain violations of G.L. . 221, § 46A, which provides that

“[n]o individual, other than a member. in good staﬂding, of the bar of this commonwealth shall
practice law.” In Massac'ixuéctts, conveyanc.ing; which is the profession of conveying that legal
' mteresl in real estate reqmred to consumniate a transaction between a buyer and seller, or between a
borrower ..md a lender, is the practice of law. _g_ Ogmion of Justices, 289 Mass 607 613 (1935)
{“conveyancing” _ is the practice of law). -thn the conveyance of the real estate interest is entrusted
~ to a third person, who is not a party to the transaction, that Ehird person must be an attorney who
c_onﬁfols and supervises the entire conveyancing process. | |

2 | Although the Defendant is not un- attomey itis mg.lged in the pmcnu: of !;I\V by
conveying real propertv in \lassaﬁ.husetts on bLh.ﬂf of various banks and mortgage Icnders in
violution of G.L. ¢. 221, §§ 46A und 46}3 In order to appear 1o comply with \Ltssauhusctts I.m the
De fﬁudunt e:1g;1§cs attomeys to participate in the settlement of these trunsuctions. However: the
Dct'éndam divests the attorneys of virtually all responsibility for the convc)-unc;SS and requires that
| they do nothing more than witness Ihc euLunon of the Llosmrdqcumeﬂfs—ln»esssme the lIIOI'Ht.\b_
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are enguged to aCt as notaries public.
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3. The Plaintiff seeks a declaratory judgnient that a “notary only” closing, in which the
conveyance of real property is controlled and supervised by a non-lawyer and the éttorney’s '
~ participation is restricted to notariziﬁg documents, is not permiited under Massachusetts Iaw.‘ The
Plaintiff I also seeks a declaratory judgment that because conveyancing is the practice of law, the
relationship between a mortgage lender and the attorney respbnsibié for the conveyance of the real -
, estéte interest to the mortgage lender is an attorney-client relationship which cannot be cont;olled by
a third .party. | | |

4, The Plaiﬁtiff also seeks an order pursuént to G.L. c. 221, § 46 enjoining the Defcnd—
ant, preliminarily and permanently, from all activities by which an interest in real property is

conveyed or from any other actions that constitute the unauthorized practice of law.

PARTIES

5. Plaintiff The Real Estate Bar Association _For Massachusetts, Inc. (“Bar Associa-
tion”), formerly known as the Massachusetts .Conveya.ncel_"s Associétion, Inc.,isa corpofa_.tion with a
principal place of business at 50 Congress Street,_\Suite 600, Boston, Massachusetts. The Plaintiff is
a bar association Wi—th a membership of approximately 3,000 Massachusetts real estate attorneys.

8. | Defendant National Real Estate Information Services, Inc. is a corporation organiied
and existing under the laws of the Commonwealthﬂof Pennsylvania with a principal place of .business

in Pittsburgh, Pennéylvania.

JURISDICTION

7. Juris&ictién over th;'s action is speciﬁcally conferred on this Couﬁ by General Laws
c. 221, §.4GB which provides that the Superior 'Courtrshall have jurisdicﬁon in equity, upon petition
of any bar aséociation within the Commonwealth, to restrdin violations of Generél Laws c. 221,_

§40A. Tﬁis Co_urt has perSonal jurisdiction over Defendant pursua.nt to G.L.c.223A, § 3,



STATEMENT OF FACTS

CONVEYING AN INTEREST IN REAL ESTATE Is THE PRACTICE OF Law.

8. Where an individual intends to purchase resxdentlal real estate or reﬁnance an
existing mortgage loan on his home, he typically borrows money from a bank or a mortgage lender.
As security for its loan, the lender will receive a mortgage on the }eroperty. ‘Before actually making
the loan, the lender must ensure that its.int,erests in the transaction are protected and the conveyance
of the property.inteses:c is completed in a legally enforceable manner.

9. In order for that legal. interest to be conveyed properly, the follov_ving activities must
necessarily be pelfonhed in both a purchase transaction or a reﬁcanc_e of an existing mortgage: (2) a -
review of the legal tit_le to the property to ensure that the seller/mortgagor has good and clear and
marketable tiﬂe to the property, (b) the ccmpietion of the process by which any title issues or
encumbrances are resolved, (c) a settlement or “closing”_of the real estate transaction at which the
appropriate legal documents are executed, the consideration for the property is exchanged, and the.
parties’ obligatiocs fo one another ate fulfilied, and (d) the recordation of the appropsiate documents
to create tﬁ‘e various interests in the property. B

10. | Because the lender‘typically has the greatest interest in ensuring that the real es'_cateI
interest is correctly conveyed, and that its mortgage is legally valid, the lender undertakes the
- responsibility for the conveya.nce. ..

-1 1. In Massachusetts conveying an interest in real estate is the practice of 1ew _QI)_I;I_LC)_
of Justices, 289 Mass. at 613. When the conveyance is entrusted toa thu'd person who is not a party
to the transaction that person must be an attorney who must control and supervise the entire process.

12, Consequently, before actually makmg the loan, the lender ordmanly retains an

attorney to ensure that the }ender g interests in the transactmn are legally protected Although the

other parties to the transaction sometimes retain their own attorneys, the lender’s attorney is



ordinarily responsible for virtually all the conveyancing work.
13. All the parties to the transaction rely on the lendet’s attomey‘to'prc;perly convey the
interest in real estate in accordance with the parties’ various legal obligations under the purchase and

sale agreement and/or the mortgage loan commitment,

THE DEFENDANT Is ENGAGED IN THE UNAUTHORIZED PRACTICE OrF LAw, |
14, Defendant National Real Estate Information Services, Inc. (“National i{eal Estate”} is
a privately held compény headquartered in Pittsburgh. Defendant National Real Estate is not an
attorney or a law ﬁrm_ and is not authorized to engage in the practice_, of law. G.L. c. 221:, §' 46.

15. Defendant National Real Estate has entered into contractual agreéments with a
number of banks and mortgage lenders for the provision of conveyancing services in Massachusetts.
Pursuant to these agreements, Defendant National Rea! Estate reviews title“to real prbperty in
'Massach.usetts to deternﬁne whether the seller or mortgagor :of that property has a valid title; prepares
documents required to convey a leéal i#terest m real property in Méssachusetts, including the
_ preparatién of deeds;' affidavits, and HUD forms; disburses funds secured by gmongage-oh real
property in Massachusétts to the borrower, seller and other parties; reviews executed loan documents
for completeness and recordability; and records documents to effectnate a_convéyz;nc_e ofa légal :
interest in real estate in Massachusetts with various registries throughout the Commonwealth.

16. By prc.)viding. these services, _Defen_dant National Real Estate is engaged in the |

unauthorized practice of law under the laws of the Commonwealth of Massachusetts.

THE DEFENDANT ENGAGES ATTORNEYS SOLELY TO ACT AS NOTARIES.

17. Tn connection with the services it provides to banks and mortgage lenders doing
business in the Commonwealth of Massachusetts, Defendant National Real Estate has entered into

agreements with various Massachusetts attomeys.



18. Defendant National R.eal Estate engages these aﬁomeys to attend the settlement of the
feal estate ;ransactioné ét which deeds, mortgages, and other legal documents are ex.ecut'ed.. Afthe
settlement, the attorneys are permitted to act only as ﬁotaries publié Ey \#itnessing the parties execute
the various _documcnts required to compiete the transaction. Iﬁ fact, Deféndant Ngtic_)nal Real Estate |
refers to the attoméys as “real estate signing professionals.”

19. | .The attorneys are not permitted io review any part of the title to the real préperty and
they are not invbﬁed’ in identifyving or resolving defects or clouds on the ti;cle. They do not

‘substantively review any of the‘ documénts that are to be executed at the settlement. The attorneys do
- not record th: deed, the mortgage, or any other title documents. They do not receive any portion of
the r'nortgg.ge loan and do not disburse any of the loan procéeds. All of these activities are
undertaken by Defendant National Real Estate. |

_ 20 Defendant National Real Estate engages attorneys to attend the settlement only to
give the appearance of cdmplying with Massachusetts law. In fact, the attorneys have no control or
supervision over all of the activities that must be undertaken to ensure that the legal interest in. the
reai estate is properly éonveyed.

21.. A non-lawyer, who is not a party to the reﬁl estate transaction bﬁt controls and

. supervises a conveyance of real property for the contractual parties, like Défehdant Natiénal Real
Estate, is engaged in the unatthorized p';actice of law in violatiqn of Massachusetts law.

' THE RELATIONSHIP BETWEEN THE ATTORNEY AND THE BANK
" OR MORTGAGE LENDER MUST BE A DIRECT RELATIQONSHIP.

22. Although the attorneys are performing services for various banks and mortgage
lenders, they have no direct relationship with those clieht_s. They are engaged by Defendant National

Real Estate, and subject to its contro} and direction.



23. The actions of Defendant National Real Estate, by which it interposes itself between

the attorneys and their clients, is a violation of Massachusetts law.

'FIRST CLAIM FOR DECLARATORY JUDGMENT

24, Plaintiff The Rg_al Estate Bar Association ‘qu Maséachusetts, Inc. restates the
allegations contained in the preceding parat_graphé as if fully set forth herein.

25. A controversy presently eﬁists between the parties as to whether Massachusetts law
permits a non-lawyer who is not a party to a real estate transaction Ito control and sﬁpervise the
conveyance of a legal interest in the real property that is. the subje.ct of the transaction where the only
participation of an attorney is restricted to notarizing documents at the settlement of the transaction.

26. The Plaintiff The Real Estate Bar Association For Massachusetts, Inc. 18 eﬁtitled toa
declaratory judgment that Defendant National Real Estate ié engaged in the unauthorized practice of
law in violation of Massachusetts law and that the sé-called “notary closings” that result from the |

Defendant’s actions are also not permitted under Massachusetts law.

SECOND CLAIM FOR DECLARATORY JUDGMENT

27. Plaintiff The Real Estate Bar Association For Mass_achuse’_cts, Inc. festates thé
allegations contained in the preceding paragraphs as if fully set forth herein.

28. A controversy presently exists between the parties as to 'whefther Maséachusetts law
bérrnits Defendant National Real Estate to contract with various attorneys for the provision o_f‘ legal
services to third parties.

29.  The Plaintiff The Real .Estate Bar Assoc_;iation_ For Massachusetts, Inc. is entitledtoa
déclarat_ory judgment that an attorney retained to perforfn a conveyaﬁce of a legal interest in Massa-

_chusetts real property on behalf of a bank or lender must have a direct attorney-client relationship



with the bank or mortgage lender client, and that Defendant National Real Estate is not permitted to

interpose itsel_f into that attorney-client relationship or otherwise control it.

INJUNCTION AGAINST UNAUTHORIZED PRACTICE OF LAW

30.4 "Plaintiff The Real Estejlt'e Bar .Association For Massachusetts, Inc. restates the

alleglati.on's contained in .the precedinéiparagraphs as if fully set forth herein.
| 31 The activities of Defegdant National Real Estaté, described abévé, constitute the

unauthorized practice of law and can 6nly be Iﬁerfonﬁed by attorneys licensed to practic;e in
Massachusetts. .. .

32,  Section 46 of Chapt_er3221 of thg General Law providés ‘in relevant part that “no
: | corbora_tion or association shéll draw agreements, or other legal documents not reléting to its lawful
business. ... or give legal advicé in matters not relating to its lawful busiﬁess, or practiée law, orhold
itSe_lf out m ';dny manner as being eﬁtit;led to do aﬁy of the foregoing acts.”

33.  Defendant National Real Estate is in violation .of G.L. c. 221, § 46 and is exposing

- the public to serious risk of harm.

PRAYERS FOR RELIEE

WHEREFORE, the Plaintiff iBar Associatioﬁ and its memberﬁ demand re}ief as follows:

1. '. rEnter. an Order. prélirninaril_y enjoining Defendant _Nétioﬁai Real Estate fromj engaging
in any of the activities which constitute a conveyance of real 'property. uniess it is acting under the -
supervisioﬁ or control of 2 Massachusefts attornéy;

2.- Following a trial on the merits of the Plaintiff’s _claims, entef an Order peﬁnanently
enjoining Defendant National Real Estate from engaging in any of the activities \J;!hich constitute a
conveyance of real prdpeﬁy unless it is actiﬁg under the supervision or contr.ol ofa Massaéhusetts

attorney;
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3. Enter the declaratory judgiments sought by the Plaintiff; and

4, Allow such other relief as this Court deems just. -

Date: November 8, 2006

THE REAL ESTATE BAR ASSOCIATION
FOR MASSACHUSETTS, INC.

By its attoreys,

Douglas W. Salvesen (BBO# 550322)
Anthony B. Fioravanti, (BBO# 664823)
YURKO, SALVESEN & REMZ, P.C.
One Washington Mall, 11® Floor
Boston, MA 02108

(617) 723-6900



