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ISSUES PKLSLNTED 

The CourI- o l  Appeals for t h e  F i r s t .  C i r c u i t .  has 

cert. . i  l i e d  the f o l l o w i n g  two questions t.o t.hc C o u r t :  

1. Whether NRETS's a c l i v i t i c s ,  e i t h e r  i n  

whole o r  i n  part . ,  based on t h e  r e c o r d  i n  t . t i is  

case arid as  dcsc . r ihed  i n  t h e  part . ies '  I i l i n g s ,  

c o n s t i t u t e  t h e  unau thor i zed  p r a c t i c e  uf law i n  

v i o l a t i o n  o f  G . T 8 .  c <  221, 55 4 6 ,  e t  s e a .  

2 .  Whct.hcr N K L l S '  s a c t i v i t - i  es ,  in con- 

t r a c t i n g  w i t h  Massachuset t -s  at.t.r:)rrieys t o  a t t e n d  

c l o s i n g s ,  v i o l a t e  G . L .  c .  221, 55 4 6 ,  e t  s e a .  

STATEMF.NT OF THE CASK 

A conveyancer  has  a c r i t i c a l  r o l e  i n  t h e  pur-chase 

of  a home, i t s e l f  one of t h e  m o s t  s iynif j i :ar . iL e v e n t s  i n  

a p e r s o n ' s  l i f e .  A f t e r  t .he parr..ie:; havc  e n t e r e d  i n t o  

t h e i r  respec:tive ayreemenLs ( sc l lc r  and buye r ;  buyer  

and m o r t y a y e  l.enr:ier), t.iiey e n t r u s t  t h e i r  t r a n s a c t . i o n s  

Lo a conveyancer .  The conveyance r ' s  o b l i y a t i o n  i s  t o  

complctc  t h o s e  t r a n s a c t i o n s .  T h e  conveyancer  e v a l u a t e s  

t h e  s e l l e r ' s  t i t l e  t o  the r e a l  e s t a t e  b e i n g  pu rchased  

a n d  u n d e r t a k e s  t h e  s t e p s  required under  t h e  law t o  

t r a n s f e r  t h e  legal int .eresl .5  i n  t h a t  p r o p e r t y .  Recause 

conveyancing necess3r . i  I y i r ivolvcs  ji1dgment.s as t..c I.tie 

p a r t i e s '  l e g a l  r i  i-1ht.s arid o b l i y a t i o n s  under  Mau$;aciiu- 

s c t t s  law, i t  has  been undertaken o n l y  by  l awyer s  b y  



custom and long-pract .  i [ : :e.  lndeed ,  when t .he Cour t  

observed  more t h a n  ' I 5  y c a r s  ago t h a t  t he  p r a c t i c e  of 

l a w  i n c l u d e d  work out.si.de of  c o u r t ,  i t  c i t -ed  convcy- 

a n c i n g  a s  an exemplar uf such  work. Tr) re Opinion of 

t h e  J u s t i c e s ,  289 Mass. 6 0 7 ,  613  ( 1 9 3 5 )  ( p r a c t i c e  o f  

law i n c l u d e s  "convcyancing") . 

T h i s  appcal p r e s e n t s  two questions. The f i r s t  is  

wheit.ticr conveyancing ac t . i  v i L i c s  can  be unde t r l akc r i  by a 

non-lawyer e i t h e r  d i r e c t l y  or i n d i r e c t l y  b y  sub- 

c o n t r a c t i n y  w i 1 . h  a t t o r n e y s  t o  perfor:in t h o s e  a c t i v i t - i e s .  

The second i s  whcther  t h e  act-i  v i L y  of  h i r i n g  a t t -o rneys  

f o r  o l t ie rs  c o n s t i t u t e s  t h e  p r a c t i c e  of  law.  

Course o f  P r o c c c d i n a s .  

I n  Noverrhcr 2 0 0 7 ,  REBA filed a p c t i t i o n  p u r s u a n t  

t.o G.1,. c .  2 2 1 ,  5 4 6 B  i n  SufLolk S u p e r i o r  Court  s e e k i n g  

t o  e n j o i n  Defendants  N a t i o n a l  Real  Estate l n f o r m a t i o n  

S e r v i c e s ,  a Per>r.isylvania l i m i t e d  par l . r ie rsh ip  ("NREIS") , 

and i t s  qeneral p a r t n e r ,  Nationdl Rcal E s t a t e  rn fo rma-  

t i o n  s e r v i c e s ,  L r i c . ,  a Pennsylvania  c o r p o r a t i o n ,  froin 

t h e  u n a u t h o r i z c d  p r a c t i c e  o f  law. N K L I S  removed the  

a c t i o n  I.o f c d c r a l  c o u r t  anti f i l e d  a Coun te rc l a im which 

assert .eci  t h a t  any res t . r ic1 . ion  on i t s  b u s i n e s s  p r a c t i c e s  

was a v i o l a t i o n  of it.$ f:edcral const- i  tul . . ional r i g h t s .  

http://out.si.de


Subsequen t ly ,  t h e  p a r L i c s  f i l e d  c ros s -mot ions  f o r  

summary judgment.  I n  A p r i l  2 0 0 9 ,  t h e  District  Court. 

qraritcd NREIS's Mol.ion f o r  Summary  Judgment. a n d  d c n i e d  

REBA'S Cross-MoLion. I n  i t s  Dec i s ion ,  t h e  D i s t r i c t  

Court  alloweti  t . h t  " t h e  p r a c t i c c  of  law , . ,  embraces 

conveyancing ,"  [Record Appendix ("RA") 8Y3] and t.haI. 

there was an  " e x p e c t a l i o n "  under Massachuse t t s  1 aw t h a t  

an a t t o r n e y  havc "some involverncnt" i n  " p r e p a r i n g  f o r  

a n d  conduc t ing  t h e  c l o s i n g . "  L R A . 0 9 5 1  However, t h e  

District  Cour t  a l s o  round i t  s i y n j  f icarit  t h a t  t h i s  

Cour t  had not. d e l . a i l c d  t h e  a t - to rney '  s "involvement"  i n  

t h e  conveyarlcc. T h e r e f o r e ,  iL h c l d  t h a t  RF,RA's  f i l i n g  

of  Lt ic l a w s u i t  t o  enjoin NKElS viol.at.ed i t s  f e d e r a l  

c o n s t i t u t i o n a l  r i g h t s .  [RA. 096-9031 . 

R E R ~  appCalCd t h e  D i s t r i c l .  C o u r t ' s  dec i s io r l  t o  t h e  

Court. oL Appeals f o r  t.he F i r s t  C i r cu i t .  arid r c y u e s t e d  

cerL i f i c a t i o n  of  qi1est.ioris of  s t a t e  l a w  L u  t h i s  Court.. 

Following a h e a r i n g ,  the F i r s t  C i r c u i t .  i i c ld  t h a t  t h e r e  

was no c o n s t i t u t i o n a l  v i o l a t i o n  and v a c a t e d  t.he j u d g -  

ment .  T h e  F i r s t  C i r c u i t  found t h a t  t h e r e  was no con- 

t r o l l i n q  p r e c e d e n t  from t.h s Coor t  which a d d r e s s e d  

whether  N R E 1 S ' s  ac t iv i . t .< .es  c o n s t i t u t - e  Lhr. u n a u t h o r i z e d  

p r a c t i c e  of  law and cer t i . I  cd t h e  two q u e s t i o n s  t o  l.his 

C o u r t .  



STATEMLNT OF THE k'ACTS 

N R E I S  p r o v i d e s  b o t h  conveyancing s e r v i . c c s  and 

t i t l e  insurance. s e r v i c e s  t o  i t s  r e s i . de r i t i a1  m o r t g a y c  

lender c l i e n t s  f o r  r e a l  e s t a t e  t r a n s a c t i o n s  ( s a l e s  and 

morLgayc refinanc.i.ncjs) pendinq in M a s s a c h u s c t t s .  

[ S c a l e d  Record  Appendix ("SRA") 13, YIP143-441 For t.hc 

must p a r t ,  N R E I S ,  which d e s c r i b e s  i . t se l f  a s  a "veridor 

manager ,"  does  not p r o v i d e  t h e s e  s e r v i c e s  i t . s e l f .  

Tns tcad ,  NRETS s u b c o n t r a c t s  L h c  work out t o  a t t o r n e y s  

arid o t h e r s  whom NRElS "rnanacjet;." [SRA. 13, ¶ 4 4 1  

A .  NRElS' s Convevancina S e r v i c c s .  

The Appeals  C n u r L  has  observed  t h a t  " [ o l f  t h e  many 

a r e a s  of law pracl . ice ,  conveyancing i s  o n c  which lends  

i t s c l f  p a r t i  r -u la r ly  t o  f o r m u l a t i o n  th rouyh  d e c i s i o n a l  

law and r:ummcntary a s  1.0 what a r e  a p p r o p r i a t - e  proce- 

d u r e s . "  F a l l  R ive r  Sav. B a n k  v .  C a l l a h a n ,  18 Mass. 

A p p .  Ct-. 7 6 ,  0 3  11984). The corrunentary d e t a i l i n g  and  

e x p l a i n i n g  t h o s e  " a p p r o p r i a  t.e proceduves"  i s  voluminous 

arid t a k e s  up marly s h e l v e s  i . r i  any law l . i b ra ry .  Tn 

b r i e f ,  t h e  "appropr i a t - e  p rocedures"  c o n s i s t  o r  e v a l u a -  

t i n y  t.he 1 . i t l e  t o  t h e  rcal e s t a t . e  b e i n g  pu rchased  o r  

mortgaged and u n d e r t a k i n g  t h e  st.eps r e y u i  red t o  t r a n s -  

f e r  the l e q a l  i n t e r e s t s  in t h a t  p r o p e r t y .  ISKA.3, ¶51, 

-4- 



1. NREIS Believed That It Hi.red An At.t.orney 
To Conduct A Title E x a m i n a t i o n .  

T n  the typical purchase  a n d  s a l e  agreemerit., t.he 

s e l l e r  has  acjrcetd Lo sell, and tiic buyer has agreed to 

buy ,  "good arid (c lear  record and markctable" title to 

the property.' [SKH.2, T 2 ]  Consequently, the first step 

for the conveyancer is to determine whet-her t h e  seller 

a c t u a l l y  has "qood and c l e a r  record  a n d  market.able" 

titlc t.iiat hc car1 t.ransL-er t.o the s c l l c r ,  and that 

there are no defects o r  "clouds" on the title so that 

t.he l e n d e r ' s  l i e n  can he perfecLed.  [.SRA.4, 781 

Mr. C r a i c j  Weber, NREIS's Senior Director of Title 

OperaLioris, agreed  LhaL NKEIS is unqualified to assess 

the status of title as none on his employees is an 

a L L u r r i e y .  LSRA.14, 7471 However, N R E I S  bel ievet i  i . L  

satisfied Massact1usett.s law by rctaininy the scrviccs 

of Massachusetts attorneys to perform title examina- 

tions iirid provide NKEIS wit.h thcir determinations 

regarding the status of title. [Id.] 

' Rccausc Massachusetts is a "title theory state" 
whcrc a mortgage is a conveyance in fee, the same 
cvaluation of titlc m u s t  be undertaken in a mortgage 
r e f - i r i a r i c i r i q  to  deI..errnine whether thc buyer will be able 
I..(> p r o v i d e  l.tie l ender  w i t h  "Inortgagc covenants." C.L. 
c:. 1 8 3 ,  5 1 9 .  .Sre Faneu i ' I  T n v c s t o r s  Groun, L . P .  v. Bd. 
of Select.nien o r  Dennis, Mass. , 2010 WL 3 5 6 5 7 8 0  
(SepL. 16, 2010) ("rrwrtga!yc is a conveyance of title"). 
The mort-qaqe i n s t r ' u m e n t  i s  acLually a dccd. C.L. 
c:. 1.83, 5s 18 arid 1Y. 

- S -  



W i t h  respect. t o  t h e  conveyances that NREIS 

conduc t s  i n  Massachuse t t s  f o r  i t s  I endcr c l i e n t s ,  i t  

contract .eci  w i t h  Connolly T i  t.le S e r v i c e s ,  Inc., w h i c h  i t  

b e l i e v e d  was a law f i r m , '  f o r  t h e  p r o v i s i o n  oL such  

t i t l e  examinat . ions.  [SRA.14, T7I48-491 Mr. Weber 

b e l i e v e d  t.hal. Connolly l ' i t l e  per formed a " p l e n a r y  

s e a r c h "  ol the r e a 1  e s t a t e  t i t l e  and t h a t  i t  was " d o i n g  

a search and e s t a b l i s h i n g  t .ha t  t h e r e  is c l e a r  t i L l c  t o  

t h e  p r o p e r t y  o r  t h a L  t h c y ' v e  i d e n t i f i e d  the t i t l e  t o  

t h e  p r o p e r t y . "  [Id.] l t  i s  now c l e a r  t h a t  Connol ly 

T i t l e  c i i c i  riot u n d e r t a k e  t h e  e x p e c t e d  t i t l e  examina t ion  

of a n y  p r o p e r t i e s  conveyed b y  NKLLS. 

'!he pu rpose  of a l . i t l c  examinat ion '  is  t o  make a 

judyrnc r i t  i n  l i g h t  of  ii? rem s t a t e  and f e d e r a l  law t h a t  

t h e  s e l l e r  a n d  rriortcjacjor v a l i d l y  h o l d  L.hc q u a l i t y  of 

t i t l e  i n  the  r e a l  e s t a t e  that Lhey p u r p u r t  t o  possess 

and have a g r e e d  t o  convey .  T r i  r jcncral, a conveyancing  

In t.he c o u r s e  of  t h i s  l a w  s u i t ,  N R E I S  l e ~ r n e d  
f o r  t he  f i r v t  t ime  t h a t  ConnoI.Ly T i t l e  i s  a law 
f i r m ,  i.s riot a u t h o r i z e d  t.o p r a c t i c e  law, and  iI. has  n o t  
perIoriried "any l e g a l  a n a l y s i s  or review" 01  a n y  o f  t h e  
t i t - l e s  corivcycd by NREIS. ISRA.15, 7IT50-51 1 

' T h e  s t e p s  r e q u i r e d  t o  per form a t i t1 .e  examina- 
t i o n  p m p c r l y  a r e  d e s c r i b e d  a t  ¶IT 8 - 2 4  i n  I.he A f f i d a v i t  
of Kat.hlelcn M .  O 'Donnel l ,  Esq. ( a t t a c h e d  ds  p a r t  o f  t h e  
Addend i i i i i )  . 'The Af f idav i t .  d e s c r i b e s  g e n e r a l l y  all of t h e  
a c t i v i t i e s  unde r t aken  i n  o r d e r  t o  convey re$ i d e n t i 2 1  
r e a l  e s t a L e  i n  M a s s a c h u s e t t s .  

- h-  



a t t . o r n e y  cevponsi.ble [ O K  t.hc transaction will begin by 

rev.iewing Lhe  i n d i c e s  a t  thc rcgistry of deeds to find 

cvcry dccd from cvcry grantor in the chain o f  tit.1.e 

conveying an interest. in the p r n p e r l . y ,  cis wcll as other 

i t I s t - ruwnt . . j  I..iiat. rnay raise advcrse titles or claims, 

all licns, encumbrances, charges, incInr-Ii n q  jut l [ j r r ients  

against any person during the period t h e  law roakcs them 

a lien on land, special assessmenl.s, statutory liens, 

a n d  t a x e s  arid e v e r y  ot.iicr matter o r  thing appearing of 

record that may nffcct, implicate or impai I' Lhe t . i k . l c . 4  

[SKA.26, T 141 

'The examination of these record docurrierits may 

disclose any number of "cloucis" or1 t h e  title, including 

Lhose a r i s i n g  from ii problem with a riqht o f  access to 

t-tic prapcrty, adverse possession, hankrup1.c~ f i l i n g s ,  

attachments, inaccurate descripl.iurls in a deed, condo- 

minium issues, improper n i o ~  Lidaye discharges, the pen- 

dency of d i v o r c e  proceedinys, easements, execut . jons ,  

hornest.eads, lcascs, lis pendens, mechanics' licns, 

mortgage foreclosures, uncertain powers of attorney, 

t.ax l i e n s ,  O K  miss ing  hcirs, among others. ISRA.27,I14] 

While ccrtain title defects may be labeled as routine, 

It is common for a conveyancing attorney to use  
the services of a title abst-.racLor to create a title 
abstract. LSRA.26, Yl111 
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such as (.he identification o f  ouLstanding mortgages 

t h a t  need to be discharqed, marly others are more CCSIIL- 

p l e x  and require a subsl.antive knowledge o L Massachu- 

setts real estat.e law. LSKA.6, ¶ I 5 1  

A 1  t.hou(3h most documents prrtairiing to real estaLe 

a r e  r rcurdod at the reyi.st.ry uf dceds, depending on the 

property, a conveyancing aLtorney also may be required 

to r ev iew and eva1uat .e  1.hc effect of "oTf record" mat- 

ters on the LiLle, including p u h l i c :  documents filed at 

the p r o b a t e  court o r  at the town or city hall, dor::u- 

mrnts prepared by regi st.ered land surveyors, arid docu- 

rncnts maintained by Ltie tax assessor, arnung others, to 

ensure that. t.he lcndcr's interest. in the pr0pert.y will 

be p r o t e c l e d .  [SKA. 6, ¶¶17-18]  . 

2. NRETS Subcontracts Wi t.h A Non-Attorney 
Company Based In T.as Vegas To Draft 
U c c d s  b'or Propertics Beina Conveved.  

For conveyances which r equ i r e  a deed, NRETS pro- 

vides a dccd to the part-irs upon request.. NREiS does 

not. prepa re  the deed itsel r. Instead, ir. subcontracts 

wi t . t i  l.he North American D e e d  Company, T n r : . ,  il non- 

lawyer company lonaled in Las Veqas,  Nevada, which 

prcpares the deed. lSRA.17, ?I591 

- 8 -  



3. NKLLS Subcontracts W i t .h An Attorney 
'To Conduct The Sett le inent  Mcetina. 

After Connolly Title comp1et .e~  i t s  work, the next 

step is the settlement meel.incj or "closing" of the 

transact-ion at which t h e  p a r t i c s  meet, execute the 

rieccssary legal documents to effect .  t.he conveyance, and 

exchange the contractual cr:)n~iidcration.' [SKA. Q ,  T 2 4 1  

NREIS's lender c l  i enLS require NKEIS to "ensure 

that. a MdSsachuse1 . t~  attornev is engaged t.o conduct the 

closiriq." [RA. 377, ¶ 3 2 ]  NREIS maintai 11s a "nctwork" of 

70 Massachusetts at.t.orrieys Lor this purpose. [SRA. .17, 

$551 Based or: ttic anticipated date and place O L  the 

sett-lcrrier:t, NKL1:; chooses one of these at.l.orneys to 

conduct the settlement meetinq. ISRA.11, ¶ 5 6 ]  NKLLS 

contacts the attorney it h a s  (::kiosen ar id  tclls him o r  

her where t .he nieet.ing will t a k e  place. NREIS provides 

Lhe a t t i l r r i cy  the telephone numbers f o r  the partics who 

are expcctcd to attend. It also informs l.he attorney 

how he or she will receive the documents prepared by 

thc lcnder (by mail, fax, e-mai I ) .  [Id.] 

" On o~:( :as ion,  persons unfamiliar with conveyanc- 
ing will m i s t a k e  t.his meeting, which is a single step 
i .n  the process,  for the entire set-t. leiwrit. Describing 
this meet.ir.icj as a "closing" or "set-tl emerit" is somewhat 
m i s l e a d i n g  as there are signifjcanL actions that must 
taken aft.erwards t.o complete the set.t. lenient and perfect 
the parties' lc t ja l  interest in the property. 
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The al.l.orriey h a s  110 contact. with the lender. The 

a t t o r n e y  i s  n o t  irivolvcd in the preparation or review 

of documents to be executed by the p a r t . j e s  al. Lhe 

settlement meeti.nq, the examinaLion or rcview of title 

t.o t.he propert.y, t.he r eco rd ing  of the title documents, 

or thc disbursement of funds. LSRA.17, ¶571 Followirly 

the settlement meeting, the exe?ii ted cior:unterits arc sent 

to NREIS. Finally, NRETS -' not. t.hc lcnder - pays the 

attorney tor h i 5  or her scrvices. [SRA.17, TSR] 

The  p a r l i c s  i o  a rc.al estate transaction almost. 

always have questions regarding the loan ciocurrierrlt.~, 

the disbursement of the funds, t.he morlcdayc obliga- 

tions, and other mat-t-ers. LSRA.10, ¶ 3 2 ]  While the 

att-orney hired by NREIS can answer general q u e s t i o n $  

abouL r e a l  cstatc law, because he or she has n o L  done 

the title examination, the at.t.orriey cannot answer any 

questions abou t .  the property being conveyed. [ S R A .  17, 

y157) The at.torney cannot even state that t.he b u y e r  or 

m o l  Lqayee is receiving a valid property i n t -erest . .  

For Lhe samc reason, because the at.torney performs 

110 t . i t l e  cxamination, the attorney cannot. provide the 

buyer with a certificat-ion rcquirod by law. G.L. c. 43, 

5 70. That stat.ut.e r e q u i r e s  that the mortgagor receive 

a certification of t.i.t.lti birscd on a 50-year title 



examina t jon  Lhat,  a t  t h e  t i m e  t h e  morl.cjarje i s  r e c o r d e d ,  

t h e  morlqagor  h o l d s  "good and s u f f i c i e n t  r e c o r d  t i t l e  

t o  t h e  mortgaged p remises  f c e e  from a11 encumbrances."  

Id. N R E I S  h a s  admi t . te r i  t .hat  i t  does  n o t  prcividc t h e  

c e r t i f i c a t i o n s  of tiLle to t h e  p u r c h a s e r  t.iiat; a r c  

l e g a l l y  requirccl. [ S K K .  1 6 ,  ¶531 

4. NKEIS C o m p 1 e t . e ~  T t i c  P a r t i e s '  T r a n s -  
a c t i o n  B y  Recording 'The T i t l e  nocilrnerit s 
And D i  s b u r s i r i y  'The h i n d s  P u r s u a n t .  To 
T h e  ParLic:; '  C u n t r a c t s .  

Followirly the seLt.lcment,  a f t e r  i t .  r e c e i v e s  t h e  

documents e x c c u t c d  b y  t h e  p a r t . i e s ,  NREIS r ev iews  them 

t o  e n s u r e  t h a t  t h e y  a r e  p r o p c r l y  comple ted .  IRA.376, 

T 2 8 ]  L ikewise ,  a ( ~ ~ r i v e y a r i c i n g  a t t o r n e y  would r ev iew and 

p a s s  on ,a1 1 1.LiLlc documents b e f o r e  r e c o r d i n g .  [SRA.D, 

¶2Y] T h e  deed t e n d e r e d  by t h e  seller would he  reviewed 

t.o cor.iL-irin t h a t  i t  conforms 1.0 t h e  te rms  of t.he p a r -  

Lics' p u r c h a s e  and s a l e  acjrccment, i s  p r o p e r l y  d a t e d ,  

c o n t a i n s  t h e  correct.  p r o p e r t y  d e s c r i p t i o n  ( a s  d e t e r -  

mined b y  a ti t .le e x a m i n a t i o n ) ,  sj.ynetl and acknowledged, 

and i s  l e g a l  I y en1orccnble .  [Id.] 

FolY o w . i r i y  t.hi.7 rev iew,  N R E T S  e n s u r e s  t h a t  t.he 

t i t  e documents a r e  p r o p e r l y  r e c o r d e d .  [ R A . 3 ' / 6 ,  'I281 

T h e  "C los ings  1 n s t r u c t . i o n s "  from one of  N R E I S ' s  l e n d e r  

c l  i e0l.s r e q u i r e  N R E I S  t o  e n s u r e  t h a t  t h e  rriortgage t o  
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the lender "create[s] a valid lien on t.he p r o p e r t . y . "  

[RA.843] Other instructions require NRKTS L o  rrlake 

certain judyner-lt.s a s  t.o "applicablc s t a t c  law." For 

instance, NREIS i:; instructed that if the mortgagor is: 

rriarricd t o  a pcr son  of . . .  same sex, or is in 
a Registered Uomestic Partnership, a Civj.1 
Union or any other relationship recoyni zed by  
applicable state law, [NERIS] agrees to take 
all necessary actions to ensure that 1,entier's 
lien i s  superior to any l e g a l  or equitable 
r i g h t s ,  t i t . l e  or int.erest t h a t  p c r s o n  may 
h a v c  in thc Propcrty. 

[Id.] 

The process for properly r w o r . d i r i y  legal instru- 

ments with the reqj stry oT deeds requires specialized 

knowledge. I r i  particular, in Massachusetts each reg- 

istry of deeds has within it two independent syst-ems o f  

land record-keeping. [SRA.4, Y I Z l l  The f i r s t  i r ;  a 

registered land sys t .em,  a Torrer~s- t .ypc  system under the 

( : : c )nLro l  ol '  t h e  L a n d  C u u r t .  and implemented by separate 

l o c a l  couriLy officials in each registry of deeds. [Id.] 

'The second is the unregistered land system manaqed by 

the local registries of deeds. Ird.] P r o p e r t y  is 

generally eit-her regist-ered larid or Unregistered land, 

thnuyh i t .  can somel.inies bc a combination of both. Ird.1 

A s  t.0 Ltie recorciirig requirements, the Land Court. 

h a s  issued a set. of 63 "Guidelines" to "assist. reqi-  

stry personnel arid t h o  bar in determining the s u i  Labi- 
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l i t y  of  docurrierits p r e s e n t e d  ~ ' o K '  f i l i n g  and af  f e c l . i n y  

r e y i  s t.ered l a n d .  " I i  The Gui .del ines  c o n s i s t  o f  136 pages  

arid r e f e r  to over  80 d i f f e r e n t  s t a t . u t . e s .  Although 

1- ,,ued a s  t o  rcg is tc red  l a n d  f i I i n g s ,  t h e  Guide1 i nes 

" a r e  also h e l p f u l  a s  c h e c k l i s t s  f o r  u n r e g i s t - e r e d  l a n d  

t . r a n s a c t i o n s . "  A . L .  En(> & W . V .  Ilovey, Real  E s t a t e  Law 

5 4 . 4 6  a t  97-98 ( 4 t h  ed .  2 0 0 4 ) .  

Foll .owi ny [.tic r e c o r d i n g ,  N R E I S  comple t e s  t.he 

p a r t i e s '  t r a n s a c t i o n  b y  d i s b u r s i n g  t h e  s e t t l  ernerit funds  

i n  accordance  w i t h  t h e  Setttlerncnt Statement . .  [SRA. 1 8 ,  

7161 Disbursement t y p i c a l . l y  i n c l u d e s  p a y  r . i q  any r e a l  

e s t a t e  t a x e s  due,  payiriy any o t h e r  encumbrances on the 

proper t -y ,  o b t a i n i n g  d i s c h a r q e s  o r  r e l e a s e s ,  cons i sLen t  

wi L t i  t h c  p a r t i e s '  o h l i y a L i o n s  and i n s t r u c t .  i.oIis, and 

paying  commissions due l.o t h e  r e a l  e s t . a t e  b r o k e r s  i n  a 

pu rchase  t r a n s a c t i o n .  [SKA. 11, ¶ 3 5 ]  

B .  NKLlS's T i t l e  Tnsur-ance S e r v i c e s .  

I n  a d d i t i o n  t o  p r o v i d i n g  conveyancing s e i v i c e s ,  

N R E I S  i s s u e s  t i t l e  i ns:irance p o l i c i e s  ( b o t h  owner 's  a n d  

I e r i d c r b  p o l i c i e s )  on b e h a l f  of a number of  t i t l e  

i n s u r e r s .  [SRA. :I 8 ,  ¶6Zl An owner 's  p o l i c y  i n s u r e s  t .hat  

" T h e  G u i d e l i n e s  a r e  a v a i l a b l e  a s  a PDF f i l e  a t  
www.mass. gov/r::ou r t . : ; / c o u r t s a i ~ c i j u d r ~ e s / c o u r t s / l a n t i c . o u r t /  
and a r e  p r i n t e d  i r i  Eno & Hovey, 5u11)~a, C h .  G3. 

-13- 



t h e  Legal t i t l e  t o  t h e  properLy is  p r o p e r l y  v e s t e d  'in 

thc  p u r c h a s e r  and t h a t .  the t i t l e  i s  f r e e  of d e f e c ~ s ,  

l i e n s  and encurrtbrarlccs e x c e p t  t h o s e  1 isLed. [ S K H .  12, 

¶301  A lender's t i t l e  p o l i c y  i s  s i m i l a r  b u t  i n s u r e s  t h e  

l e g a l  v a l i d i t y  and e n f o r c e a b i 1 i t . y  OT the l i e n  o f  t h e  

lender's mortgage .  [Id.] Those  L i L l e  p o l i c i e s  a r e  

p r e d i c a t e d  o n  t h e  same L i L l c  examina t ions  conducted by 

C o n n o l  l y  T i t l e  and  r e q u i r e  t h e  same leyal s k i l l s  and 

ilcuii~eri riccdcd €or t h e  convey;lnce. 

The d e c i s i o n  t o  i s s u e  or not  t o  i s s u e  a p o l i c y  is 

t y p i c a l l y  made by t-lie conveyance r / agen t  on beha l r  o f  

t h e  t i t l e  i n s u r e r .  Ttic p o l i c y  i s  pred ica ted  on t h e  

t . i t . l e  examina t ion  u n d e r t - a k e n  b y  t he  conveyance r / aqen t . .  

[SKA.12, ¶¶39-411 The tiLlc i n s u r e r  does n o t  cor1l;rol 

t h e  manlier i n  which the conve.yancer/agent. d e t e r m i n e s  

t h e  " q u a 1 j . t . y  o f  t . i t l e . "  [Id.] For I.hesc r e a s o n s ,  t i . t l e  

i . n s u r e r 3  o p e r a t i n g  i n  Massachuse t t s  e x p e c t  t h e i r  a q e n i s  

t.o h a v c  a p r o f e s s i o n a l l y  r e l i a b l e  knowledge of Massa- 

c h u s e t t s  real Eistat-e l a w .  [Id.] 

In accordance  w i t . t l  t h e  u n d e r w r i t i n g  quic ie l incs  o f  

t h e  t i t l e  insurer: ,  arid based  on t h e  t - i t l e  cxamina t ion ,  

t h e  conveyance r / agcn t  makes a d e t e r m i r i a t i o n  as  t o  t h e  

" q u a l i t y  o f  t . iL le . "  [Id.] Whether ii po1ic.y w i l l  i s sue  

depends o n  t h i s  e v a l u a t . i o n  of t h e  s t .d t . i i s  o f  t h e  t i t l e  
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and t tic c o rive yan ce r / a (3 e 11 1. ' s de I. e rm i. na t. .i c) n re qa rrl i n q t. he 

defects, liens or encumbrances that i m p a i r  Lhe t.i t. l e .  

1-1 T h e  determination as to which defects or encum- 

brances to i.dentify as exceptions, which do not affoct 

the use arid enjoyment of t he  property, and which should 

be r epor t ed  t-o the title insurer and Lhe parl.ies, a r e  

all dccisiuns made by the conveyancer/ agent. [Icl.] 

With rcspcct to NRF,TS,  it.s various agency agree- 

ments similarly provide L h d L  Lhe jssuan(-!e of a policy 

by NRFTS is to be based on its Lull anti complete title 

examination. ISRA. .10-13, ¶ ¶ 6 3 - 6 5 1  Yor cxarnple, NRETS's 

aqreement with Stewarh Tj t . le  Guaranty Co. provides t h a t  

title p:) I ici.es issued by NREIS must. be based on a titlc 

report rcsultinq from a "complete scarch and examina- 

tion of those pul,l.i .c records, surveys arid inspections." 

IsRA,l9, ¶ 6 5 ]  NKKIS's a g r e e m e n t .  with Old Kepubl ic  

NaLional Title Insurance C o n q a n y  a1 so requires NKLIS to 

show as an exception all "matters which const-itute a 

defect or q u c s t i o n  a s  to the validity and/or markel,- 

ability of the LiLLe bei.ng insured." [SKA.19, ¶ 6 5 ]  

Since NKLIS has no underst-anding "as to what the 

examination of titlc consisls o t "  f o r  Massachusetts 

property [ S K A .  19, ¶66], i t .  concedes t .ha t  t.he issuance 

of a title insurancc pulicy is based on t.he examination 
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iL receives from Connolly Tit.lc, a non-attorney. 

[SRA.20, ¶671 NRF,TS relics on Connolly Title to 

determjr ie  t.hc status of the tit-le a n d  NREIS simply 

i n se r t s  t.hat determination into L h c  title insurance 

policy. [Id.] 

SUMMARY OF THF, ARGUMENT 

The Court should answer "YES" t.o each question 

i.?erL.i€ied to it by the First. Circuit. 

Siricc 1935, this Court h a $  recognized that 

conveyancing, which i n c l u d c s  evaluating ti t.1.e t.u the 

real. estate being conveyed and undertakiny the steps 

reqi i i red u n d e r  the law to transfer t.he l e g a l  interests 

in that property, is t.he practice of law t.0 be conduc- 

ted by attorneys. T t .  caririot be seriously disputcd that 

the practi (:e of conveyancing r t t q u i  res  t h e  exercise of 

one's prufcssional judgment, dtid t h e  application oI 

legal principles to establish, a l t e r ,  or extinguish a 

clicnt's legal rights i n  real property. [Paqes  18-25]. 

N K E I S ' s  act.ivit.ieis f a l l  squarely wi t.hiri this area 

reserved f o r  L.rlo5e w h o  have met strict educational 

requirement.$, h a v c  proven their k n o w l e d y e  of the l a w  b y  

passing a ri  gor'ous bar  examination, h a v e  bcen certified 

of honest demeanor arid good moral chdractcr, and are 

subject t.0 the urigoing and direct. oversight of the 
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judiciary. The ti t.le exairiiriation, provision of a deed, 

conductinq the seLtleinerit meeting, and recordi nq ot the 

part . ie3’  t.it.lc documents - all parts of conveyancing - 

all require the knowledge and dpp1,ii:aliori of the law. 

[Pages 25-40]. The fact t-hat. these arctivities have 

historically heen conduct.ed by attorneys indicates t.haL 

they are the p r a c t i c e  01 law. [Page 401. 

Bccausc a title examination is a l .30  1.tie predicate 

for the issuance of a t i t . l e  insurance policy, it is the 

practice of l a w  when i L  is undertaken on beha1.f o f  

anot-her, N R E I S ” 5  dryument that the Court. broadly has 

excepl .ed all “title insurance” from tine unauthorized 

practice of law is based on a rnisrcading of Mass. R. 

P r o f .  C .  3 : / ,  426 Mass. 1412 (1998), a n d  t.he applicable 

Cornmerit. l o  the Rule. [Pages 4 1 - 4 5 1 .  

NKElS’s activities, in seekinq L.o hire a law firm 

to cor iduc l  t i t l o  cxaminations, and in contracting with 

Massachusetts attorneys to at .Lend closings, also con- 

stitutes the unauthorizcd practice of law. A corpora- 

t.ion caririot practice law indirect1 y by  employing 

lawyers l o  practice for it. N R F . T S ’ 5  business model, 

which c(.)risists of “managing” at:t-.orneys, destroys the 

dire(ct., personal rclationship t-hat. must exist between 

at.l.orr’ley and client. [Pages 45-50]. 
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APGIJMEN'l 

T .  T H E  PRACTICE O F  LAW DESCRIBES 'I'IIOSE A C T I V I T T E S  
THAL' KGQUIRE THE APP1,ICATION OL.' 'THE LAW AND 
LEGAL PRTNT.TPT,E.$ TO EVALUHTE, ESTART.T.SH, ALTER 
OR PROTECT A C L I E N Y ' S  KIGHTS. 

'I'he l a w  i s  t h a t  v a s t  r'inrniative sys tem of  e n f o r c e -  

a b l e  s o c i a l  r u l e s  which govern each  i n d i v i d u a l ' s  1 i f e ,  

frcedom, s o c i a l  r e l a t i . o n s ,  arid p r o p e r t y .  Backed  by  t h e  

c o e r c i v e  power o f  the Curruoonwealth, t h e  I a w  i n c l u d e s  

c o n s t i l u l i u r i a l  p r o v i s i o n s ,  s t a t u t e s ,  a d m i n i s t r a t i v e  

requl.aLioris,  mun ic ipa l  o r d i n a n c e s ,  arid t h e  common l a w .  

'To g i v e  f o r c e  And e f r e c t  t o  t h i s  complex l e g a l  

sys tem,  t h e  Cr)mmonweaIt t i  t ins  s a n c t i o n e d  an i .ndepcndcnt 

p r o f c s s i o n  of  men and women t.o p r a c t i c e  law and  re1al.e 

t h e  q e n e r a l  body and ph i losophy  of  t he  law t o  a 

c l i c n t ' s  s p e c i f i c  l e g a l  conce rn .  Thc l e g a l  p r o f e s s i o n ,  

which s e r v e s  a:; t h e  hriclqe k t w c c n  t h e  law of t h e  

Cornionwealth a n d  it.s c i i i z c n s ,  " i s  p u b l i c  i n  iLs n a t u r e  

and i n t i m a t . e l y  connec tcd  w i t h  t h e  highesL I u n c t i o n s  of 

t h e  S t a t e . "  I r i  r c  Kcenan, 314 Mass. 5 4 4 ,  5 4 6 - 4 7  ( 1 9 4 3 ) .  

Wit.tiout l awyer s ,  t h e  henel: i is ,  p r o t e c t i o n s  and  o b l i g a -  

t i o n s  of t h e  1.aw W C I I I I ( : ~  bc l a r g e l y  i n a c c e s s i b l c  

'I'hc Conmonwealth h a s  an  e x c e p t i o n a l l y  sLroncj 

i r i t c r e s t  i n  e n s u r i n g  [.hat.  t h e  " p e c u l i a r  p r i v i l e g e "  of  

a d v i . s i r l ( j  i t s  ci t izen: ;  a s  Lo t h c i r  l e g a l  r i q h l . . ~ ,  t h e  

procetdurcs t o  be fo l lowed 1.0 s c c u r e  t h o s e  r i c jh t s ,  and 
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the authority to act on their heha1.r a s  t.c such r i g h t s  

is conducted only by those persons  "worthy of trust and 

conLicience in mat Lcrs pcrtaining to the law." 

Berqcron, 220 Mass. 472, 477 (1915). The b a s . i s  for 

excluding all others from the prac t . ice  o I  law "is to be 

found, not in the protect-ion ot the  bar  from cornpeti- 

tion, but in the protecl . ior i  of the public from being 

advised arid rcprcscntcd in legal matters by incompel.cnt 

and unreliable persons, over whom (.he j u d i c i a l  depart- 

ment c o u l d  exercise litt-le nont.x'n1.'' Lowcll Bar H s s ' n  

v. Loeh, 315 Mass. -176, 180 (1Y43). See also In re 

Marqow, 77 N . , J .  316, 325 (1978) ("the amateur at l a w  i s  

a s  dangerous to the community a s  a n  ama teu r  s u r y c o n " ) .  

Recause the " l a w  pervades all human affairs," i t  

i.s "not easy 1.0 deCirie the practice of law" or to l i s t .  

corri~.)retierisivcly the activities that r!atn be  undertaken 

orily by lawyers and by no one e l s e .  T 8 0 w e l l  B a r  Ass'n, 

315 Mass. at 180. Under the met.hoduluyy cmployed by 

t h i s  Court:., WhcLher ii particular activity j.s the 

praetitce o f  law cieper'icls on:  (a) whether the act-ivi ILy 

reqiii res dn ur ide r s l a r id iny  and application ot [.he law o r  

1ega:l pr'i r1c.i p1.e:; I;<) ;iddress a client's needs, 

C h i m k o ,  444 Mas:;. 74li, 7.50 (2005) (activity is (.tie 

practice o f  law where  i t  rcquires the exercise O C  o n c ' s  
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I\ professional judgment in applying 'Ieqal p r i n c i p l e s  1.0 

address [the client's] indiviciiial i7ed needs") ; and 

( b )  whe1.her t.he a c L i v i t . y  does, or has  the poteritial to, 

establish, alter, or extinguish the client's legal 

rights, In re Shoe M f r s .  Protective Ass'n, Inc., 295 

Mass.  :36Y, :3 '7% ( 1  4 3 6 )  (p rac t . ice  of law includes maria- 

( j i .ng the "establishment o r  the le r ja l  riights of others, 

whcrc it is ncccssar-y to form and  to act upon opinions 

as to what, those r i . g h t s  are and a s  to t h e  legal methocis 

w i i  i ch must .  be aciopt.ed t o  en fo rce  t.iiem") . ' 

' Most other jurisdictions use a similar metho- 
dology. a, e.a., Baron v. Citv of Los Anqeles, 2 
Cal.3d 535, 543, 0 6  Ca1.Rpt.r. 673, 4 6 0  P . Z d  3 5 3  (1970) 
(pract . ice  of law includes a l l  activities that "reason- 
ably demand the application of a trained legal mind"); 
Ucnvcr Uar A s s ' n  v. Public Utils. Com'n, 151 Colo. 
273, 279, 391 P . 2 d  467 (1964) ("[glenerally one who a c t s  
in a representative capacity in protecting, enforcing, 
or defending the legal rights and duties n f  anot.tier a n d  
in counseI.i.ny, advising and a s s i  sti nq h i m  in connectiori 
with these rights and duties is enqaqed i i i  t.tie prac-ticc 
of law"); People ex rel. I l l ,  St.at.e Rar  A s s ' r l  v. 
Schafer, 404 T ' L 1 .  45, 5.3, 8'7 N . E . 2 d  . / ' i_ i  ( 1 9 4 9 )  ("weight 
uf aut.hority semis t.o bc that if the advice given or 
the service performed requires legal skill or know- 
ledge, or more than ordinary business intelligence, i t  
constitutes the practice of law"); In re Jackman, 156 
N.J. 580, 586, 761 A.2d 1103 (N.J. 2000) ("One is 
engaged in the practice of law whenever l e q a i  know- 
ledge, training, skill, and ability are required"); 
K . J .  Ldwards. Inc. v. Iiert, 504 P . 2 d  407, 41'3-20 ( O k l a .  
1972) (prohibiting a person frmm "t.he rendil.iori 01. 
services requiring the know1 edge ar.1~1 the application of 
legal principles and t.ec:hni que t.o scrvc the interests 
of another with his consent."); Board of Comm'rs of Utah 
State Bar v. Petersen, 937 P..?d 1 7 6 3 ,  1267-68 (Utah 
1997) (prohibiting a person from providing scrvices 
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An a c t . i v i t y  t . h t  i s  ot.tierwise Lt lc practice ot law 

may n e v e r t h e l e s s  bc  pcr formcd by B non-lawyer i f  i t  

(1)  i s  merely a n e c e s s a r y  and i n c i d e n t a l  par t .  o f  t.he 

n o n - l e g a l  s e r v i c e  b e i n g  p r o v i d e d ,  Lowell B a r  A s s '  r i ,  315 

Mass. a t  1 8 1 ,  o r  ( 2 )  is t h e  p r e p a r a t i o n  o f  an  i n s t r u -  

ment t h a t  i s  "seldom" d r a f t e d  by a t t o r n e y s ,  id. a t  186. 

To d e t e r m i n e  which instuiimetits  f a l l  i n t . o  t h i s  l a s t  

c a t c y u r y ,  the "acLual  practices of  t h e  community have 

an  i m p o r t a n t  b e a r i n g . "  Id. 

A .  The P r a c t i c e  Of Law I n c l u d e s  Convevancina.  

T t .  i s  a x i o m a t i c  t h a t  t h e  pract.i.ce of  law ex tends  

beyor'id 1iLigaLior.i arid "cor1si:;t.s i n  no small par t .  01 

work per formed o u t s i d e  o f  any c o u r t  and hav ing  no 

immediate  r e l a t i o n  t o  proc .eedings  i n  c o u r t . "  Opin ion  

of t h e  J u s t i c e s ,  2 8 9  Mass. a t  613 .  A s  an  i l l u s t r a t i o n  

01- Lhis  L.ruism,  (.he Court. c i  Led conveyariciriy as the 

p r a c t . i c e  o€ l a w .  See also In re Leviric, 20  Mass. A t t ' y  

D i s c .  K .  3 1 1  ( 2 0 0 4 )  ( r e j e c t i n g  a s  "not  c r e d i b l e "  a s s e r -  

t i o n s  of vendor  management company t h a t  i t  was n o t  

requirin(j  t.he "knowledge a n d  a p p l i c a t i o n  o f  l e g a l  
p i - in (? ip Ie s  tro serve t.he in tere3, l . r ;  O T  ariottier") . & 
& A n i e r j  c a n  B a r  AssociaLion's Proposed Mudcl D e f i n i -  
I . ion  of- (.he Frac: I . ice o f '  Law (prac t . icc  of l a w  i s  " t h e  
a p p l  iCdt. ior.1 o L  leyal pri.r.ic.iples arid judgment w i t h  
reqard  t o  I;he circurrist,ances o r  o b j e c t i v e s  o f  a p e r s o n  
t-hat. require  the kr1r)wledye a n d  ski I I ot n p e r s o n  
t r a i n e d  i n  the l a w " ) .  
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engaged in practice O L  law). 

"Generally, all state courts agrcc that convey- 

ancing does i .n fact constitute the practice of law."8 

Note, The Model Ri~le.?; (of Professional Conduct and the 

Unauthorized Pract.ice of Law, 3./ S i i L L o l k  U. L .  Rev. 

169, 176 (2004). See also h ' o r m a l  Hdvisorv Ouinion No. 

=, 280 Ga. 227, 626 S.K.2d 480 (2006) ("The closing 
o f  a r e a l  estate transaction in this State constitutes 

thc pr;<ctice oL 1.3~'') ; Rump v. n i  stri ct C o u r t  gf Polk 

A comp:lete description of the activities that 
c0nstitut.c t.hc pract.ice o f  conveyancing is necessari 1 y 
beyond the scope of this Bricf. A nurrikxr oi treaLises 
provide a more complcte a c c o u r i t  of the extensive ariiou111. 
of legal work involvcd in complctiriy a residcntial real 
cstate I . r a r i s acL ion .  w, m, F.T. Talt-y, ~t al.., 
Methods of PracLice, (4th eci. 2000) (Chapters  5-9 
devoted to residcritial real e s l a t e  c l o s i n g s ) ;  Eno & 
Hovey, (Chapters 28-31 devoted to aspects of 
residential c l o s i n g s ) ;  K.M. O ' D o n n e l l ,  e t  a ] . ,  Handl.inq 
Residential Keal Estate Transactions iri M a s s a c t i u s e t . t s  
(MCLE 2000) ( L w c  vnlumes); L.M. Breen, et al., Repre- 
scntinq Lcrider,z i n  Residet1t. i  a 1  Transacti gns: Step-hv- 
.St.eu, Practical Advice (MCLE 2004) ; 1'. Wittenborg, et 
al., K c d l  E5tat.e Ti . ( . le  Practice in M a s s a c h u s e t t s  (MCT,F: 
2003) ; Peter M .  Ileintzclman, ct al., fiandlino Rcsidcn- 
t.ial Condo and Multi-Familv Transactions: A Steu-bv- 
Steu Guide (MCLL 1998); W.V. Hovcy, ct al., Masuachu- 
setts Nuts & Bolts of Kesidential Keal Estate Trans- 
actions (19Y8); G. Stone-Turesky, et a ) . ,  Residential 
Kea1 Estate Basics: From O L f e r  to Closin~ (MCLF, 1 9 9 6 ) ;  
W.P .  Graham, et a > . ,  Residential and Commercial Title 
T n s u r a n c e :  What. Tt Is, What It Does and How It Works  
(MCLL 2004) ; K . A .  Dillingharn, ct a]., How To Scarch a 
Residential Kea1 Estat.c Tit.lc: A Practical lntroduction 
to 'Title Abstractiny (MCLE 200.5). Scc a l s o  K.M. O'Don- 
nell, Massachusetts Real Estate L a w  Sourcebook (MCLL 
2007) (compilation of f e d e r a l  and state statutcs and 
regulations affcctincj r e a l  cstate) . 
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C o u n t . v ,  2 3 2  lowa 623, 637, 5 N.W.2d '31.4 (1942) ("prac- 

I..ice of law . . . includes conveyan(ci nq") ; Howton v. 

Morrow, 269 Ky. 1, 3, 106 S.W.Zd 81 (1937) (same); 

People v. AlLarl i ,  22.1 N.Y. 334, 337-38, 125 N.K. 671 

( 1 9 1 9 )  (sarne);  Davton S u a p l v  & 'Tool Co. v. Morlt.qomer'v 

Ctv. Ed. of Revision, 111 Ohio St.3rl 3 6 ' / ,  36Y, 856 

N.L.2d 926 (2006) (same): R . I .  R a r  Ass ' r l  v .  Auto. S c r v .  

u, 5 5  R . T .  I ? ? ,  1 3 4 ,  179 A. 13Y (1Y35) (same); S.C. 

Medical Malpractice Joint Underwriting A.s::'n v .  Froc- 

M, 297 S.C. 400, 377 S . F , . % d  306 (1983) (same); 7 Hm. 

Jur. 2d A t . t o r n e v s  a t .  T,aw 3 11Y ("The practice of law is 

not. 1 i m i  t.ed Lo t.he cr~nciuc.1; u f  cases or litigation in 

c o u r l ;  i t .  erribraces . . . convcyancinq") . 

Since the practice of conveyancinq i s  a necessary 

adju11c.t. t.r) t.he crnmplex a r r a y  OT sLaLuLes,  rcgulations, 

ordinances ,  and C O ~ I I I O I I  law precedents established in 

t h e  C m r n o n w e a  I L h  by w t i  i cti rights in r c n l  property are 

c r e a t e d ,  rnodificd, cxtinguished, and transferred, t-here 

is a strong puhlic policy interest in erlsuriny that 

persons who perform conveyanccs for others are properly 

t r a i  tied a n d  qualiLied t.o do s o .  

This p u b l i c :  policy interest extends well heyond 

the part-ies t.c i.he t.ransaction. The Commonweal t.h has  

an equal  1.y $ t . rong  intcrcst in maintaining the reliabi- 



l i t y  and i n t e g r i t y  of i t s  rer;ordi.ny ~ y s t c m , ~  s i n c e  

a c c u r a t e  r e c o r d s  impede f r a u d ,  1-iister t h e  a l i e n a b i l i t y  

of  proper t -y ,  and  p rov ide  tor p r c d i c t a b i l i t y  on which 

these t r a n s a c t i o n s  depend.  The Commonwealth thds Lur- 

t h e r  p r o t e c t e d  t h a t  in te res t .  ( a )  b y  e s t a b l i s h i n y  a Land 

Court. t.o provide 3 leqal n i e ~ n s  t o  make t r o u b l e d  t i t l e s  

"market-ah1 e" ;  ( b )  by e n a c t i n g  t h e  Cood Funds S t a t u t e ,  

G.T,. c .  183 ,  S: 63B, Lollowing t h e  Abbey F i n a n c i a l ,  T n c : .  

scarn, t o  r c q u i r o  t h a t  t h e  mortgage l o a n  p roceeds  i n  

c e r t a i n  r e a l  est-ate t .ransact. ioris be held by an  a t t o r -  

n e y ;  and ( c j  by e n a c t i n g  t h e  ' T i t l e  C e r t i f i c a t i o n  St.a- 

t u t e ,  G.L. c'. Y3, 5 70, which r e q u i r e s  t h e  l e n d e r ' s  

aL.l.urriey t u  p r o v i d e  t h e  buyer  w i t h  a c e r t i f i c a t i o n  t-hat. 

t h e  buyer  h o l d s  good and s u f f i c i e n t  r e c o r d  t . i t1e.l '  

B y  permitt.ir.i(j only al.Lorncys t o  c.onvey r e a l  p ro-  

p c r t y  f o r  o t h e r s ,  t h e  Court  p r o t e c t s  n o t  o n l y  the 

i n t e r e s t s  of  t h e  p a r t i e s  t o  t h e  t.ransai:t.ior.l,  but t h e  

' From 1 6 4 1  u p  u n t i l  1715 ,  t h e  r e g i s t r a t i o n  o f  
deeds was a f-unct. ion of  t h e  c o u r t  sys tem wi t.h t.he 
C l e r k s  of  t h e  Cour t s  a c t i n g  a s  r e g i s t e r s .  % Pidqc v .  m, 4 Mass. 5 4 1 ,  54.1 ( 1 8 0 0 )  ( d e s c r i b i n q  the o r i g i n  
arid h i s t o r y  of  t h e  Commonwealth's r e g i s t r y  sys tem)  . 

A NKEIS docs no t  comply w i t h  e i t h e r  t .he Good . ,  

Fund$ St.al.ul.c o r  t h e  ' T i t l e  C e r t i f i c a t i o n  St.aI.ul-.e. A l l  
mor tqaqe  l.olrr1 p roceeds  a r e  h e l d  ou t -o f - s t . d l e  LJY N K E i S  
and d i s b u r s e d  by i t .  No c e r t i f i c a t i o n s  of t i L l e  a r c  
p rov ided  i II a n y  re.al e s t n t c  t r a n s a c t i o n  c losed  b y  
NREIS. 
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pub1 .ic inl.erest as  wcll. When conveyancing is 

entrusted to r'ion-attorricys, who have not demonstrat-ed a 

thorough knowledge of the law by passinq a rigorous bar 

examination, have n o t .  been c e r t i f i e d  of honest demeanor 

and qoor:l mortil (:haracl.er, a r c  n o t  subject to the ongo- 

i r i q  arid dircct oversight of the judiciary tc ensure  

t h a L  L h e y  m a i n t a i n  high intellectual and mor:al stan- 

dards, these protections are lost.. 

T T .  NRETS'S  CONVEYANCING A U T I V L ? ' l L S ,  BY WHICH IT 
UNDEKTAKLS 'YO LVHLUHTE AND TRANSFER A I,EGAL 
1N'YLRLS'T IN PROPERTY ON BEHAT.F OF I T S  C L I E N T S ,  
CONSTITUTE THE UNAUTHORIZED PRACTICE OF LAW. 

A. The Examination O f  The Title T o  Thc 
Property B e i n g  So L t i  And/or Mortgaged 
Reqiii res The ProTess iond l  Judgment Of 
A Lawver And Is  The Practice Of Law. 

Thc initial step in every conveyance Lor which 

NREIS is responsible, or i l l  ariy convcyance for that 

matter, is an assessrnent of the seller's title to (.tie 

real e5tat.e being s o l d  or mortgaged to determine 

whel.her ( .he  scllcr can "convey a title in accor'dar'ice 

w i t h  the tcrms of  a purchase and sale agreetneriI.." 

Kichards v. Savewav Oil C u . ,  2 Mass. A p p .  Ct. 514, 517 

(1974). See a l s o  T . M .  F r i e d n l a r i  & J. Smith, Friedman on 

Contracts and Convevancea of Real Propertv 5 1:l at 2-3 

(7th ed. 20111) ("ltlhe closing merely carries out. l.he 

provisions, express arid implied, of the cont.racL") . 



A s  no ted  above, t.hr I .ypica1 p u r c h a s e  and s a l e  

reqi.1ir-e~ t h a t  t h e  s e l l e r  Lender "good and c l e a r  r e c o r d  

arid marke tab le"  t.i tle by q u i t c l a i m  deed . "  'Therefore ,  

N K E I S  must. deLcrrninc whether ,  under  t h e  law, t h e  s e l l e r  

act,uaI ly h a s  "good and c l e a r  r e c o r d  and marke tab le"  

L i l . l c  o r  whether  t -here  a r c  "c louds"  on Ltic t i t l e  that .  

would d e f e a t  t h e  s a l e .  J. Palomar,  P a t t o n  and Pal.omar 

on Land T i t . l P . 3  S 48, p. 169 (3d  ed .  2003)  ("It. i s  [.he 

r o l e  of c o u n s e l  f o r  t h e  buyer o r  mortgatqee t o  d e t e r m i n e  

wheLkicr t h e  vendor  has  a m a r k e t a b l e  t i l . l c " )  . 

A t i t l e  i s  gooi:i, o r  "marke tab ' l r , "  i f  i t  is  not. 

" 3 u b j c c t  t o  a d v e r s e  c l a i m s  which a r e  o f  such  a n;l t . i .~rc 

a s  may reasonably bc expec ted  t.o expose  t h e  p u r c h a s e r  

t o  controversy t o  m a i n t a i n  his t i t l e ,  or  r i y h t s  i n c i -  

den[. l o  i t . "  J e f f r i e s  v .  J e f f r i e s ,  l l /  Mass. 1 0 4 ,  18./  

(1875). The t.errn "marke tab le  t .it .le" i s  a judicially- 

c r e a t e d  term wtiic.h "means a t i t l e  which [ a  r-:ourL o f ]  

e q u i t y  requ  i res  a p u r c h a s e r  l.0 t a k e .  " Qi ieeriiri v. 

w, 268 Mass.  4 3 2  , 436 1929) ( c i  L a t i o n  o m i t t e d ) .  

l 1  Becari.se r w s t  property is t r a n s f e r r e d  by q u i t -  
c l a i m  deed ,  h y  which a s e l l e r .  corivcys n o t  "an i n d e f e a -  
s i b l e  e s t a t e ,  b u t  o n l y  h i s  own t i t l e , "  C o r i t e  v .  Marine 
Lumber C o . ,  T r ' i c . ,  6 6  Mass. A p p .  C t .  505, 312-13 ( 2 0 0 6 ) ,  
i t  even more impor t an t  t h a t  I.hc t i t l e  examina t ion  be 
conducted  properly t o  de te rmi  ne the s t a t u s  oi. t h a t  
L i t l c .  
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TtiereLore, I.the deLerrniriatiori of whether a title is 

"market-able" requires a j ~ & p n r n t  as t o  whet.tler a Mass- 

achusetts court, if presented with the issue, would 

require Lhe buyer to compleLe the p u r c h a s e .  Richmond 

v. Gray, 85 Mass. 25 (1861) (title is not marketable if 

a "court of equity will not now compel a purchaser to 

accept a title which is so doubtful that it may expo2e 

h im t.o 1 i t . i q a t i o n ,  t-houqh t-he court may believe i t  t-o 

be good"); Smith v. A l b i o n ,  I./ Mass. A p p .  C L .  7 1 2 ,  ./16 

(1984) (a person buying title to real property is not 

requi r:rd "t.n buy a law suit"). Where the conveyancer 

is iri Lhe p o s i . t i o n  of a Massachusetts court and must 

make judgrricnts AS to ( .he likelihood of 1 i t . i g a t . i o n  

concerning the validity of the title and the strcnyth 

of any cornpctirig claims, the conveyancer i s  undoubtedly 

practicing law. See also E. Mendler, Massachusctts 

Convevancers' Handbook with Forms 79(4th cd. 2008) 

(t. i t.1 e examinat-ion "inevitably and necessarily involves 

consideration of many points of substantive real estate 

law"); P.F. H a l l ,  The F,xaminat . ion  o f  Land Tit.les j.n 

Massachusetts preface (1902) ('I [clxaminntion of title 

involves the consideration of the state of the law 

during the whole period covered by the abstract"); 

Beach Abstract & Guzlrantv Co. v. Uar Ass'n, 230 Ark. 
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494, 501, 3 2 6  S.W.2d 900 (1959) (“t..il.Le exarriinat.ion and 

curative work, when done f o r  anoLher,  constitutes the 

practice of law in i t . s  s l . r i c t . c s t  sense and has long 

been consi.dered as s u c h ” ) .  

The potcntinl title issues that may a r i s e  .in Lhe 

coursc of a title examination to det.ermine i f  tiic sel- 

ler has “marketable t i t l  e” cannoL be listed completely 

in any compret-lens~ve way. But, they include: 

A d v e r s e  Possession. Under G.T.. c .  260, 

5 21, adverse rights of others may a l f - ec t  thc 

title resulting from easetnent.~ ove r  the propert-y. 

At.taciirnents. ‘The assessment. of the 

validity of attachments p l a c e d  o n  thc property 

requires an understandinq oT G . L .  c. 233, §§ 1, 

et sea., and the case law cvns t . ru ing  those 

s t a t.u t o r y p Y ov i s i oris . 

Condominiums. Condominiums a r e  statutory 

creations and the Massac1iuset.t.s condominium law, 

C.L. c.. 183A, 35 1, et seri . ,  includes many 

statutory requirements t.fitit. could affect the 

va1idit.y of t.he inastcr deed, G.L. c. ‘1831\, 5 8 ,  

t h e  u n i L  deed, G.L. c. 183A, 5 9, and ariy 

appiir t.eriant. rigi1t.s. 
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D e s c r i ~ t i o n s .  Massachuse t t s  l a w  r e q u i r e s  

t h a t  t h e  d e s c r i p t i o n  of t h e  p r o p e r t y  must i d e n t . i l y  

t h e  pr.opert.y wi th  s u f f i c i  en l .  p a r t i c u l a r i  t.y. Set 

McHale  v .  Trcwarav, 325 Mass. 381  (19.50) (corivcy- 

dnce  is vo id  i f  it. d o e s  n o t  d e s c r i b e  p r o p e r t y  w i t h  

s u f f i c i e n t .  p a r t i c u l a r i t y )  . 

Discharue  of  Mortqaqc. 'The l e g a l  

requi rc rncnts  governi  n q  L h c  p r o p e r  discharcje  of  a 

mort.yage a r e  se t  f o r t h  i n  C . L .  c .  1 8 3 ,  55 5 4 ,  55. 

Divorce.  Under Massachuse t t s  law, i f  the 

grant .or  i s  d i v o r c e d  or  involved i n  a divorce 

a c t i o n ,  t h e  pr0pert .y  may bc s u b j e c t  t o  a n  

a t t achmen t  p u r s u a n t  t.o G.L. c .  2 0 8 ,  5 113 o r  an 

e q u i t a b l e  l ier l  e x i s t i n g  p u r s u a n t  t o  G.L. c .  184, 

§ 1 5 .  Tf t.he conveyance i s  pa rL  DE an al imony 

judgment, t h e r e  must be f u l l  compliance wiLh t h e  

p r o v i s i o n s  o f  G.T, .  1:. 208, 5 3 4 A .  

Ea.semer'il.s. Easements c a n  be c r e a t e d  by 

e x p r e s s  qranl., G . L .  c .  1 0 3 ,  5 13,  by i m p l i c a t i o n ,  

b y  esLoppcl, by n e c e s s i t y ,  G.L. c .  1 0 5 ,  5 53< by 

S t d t u t c ,  G . L .  c .  1117, S: 5 ,  or by p r e s c r i p t i o n ,  

G.L. c .  187, 3 7 ,  

Execu t ions .  The v a l i d i t y  o f  a t . i t . 1 ~  

r e s u l  t. i n q  from a s h e r i  f L ' s  s a l e  depends on s t r i c t  
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compliance with relevant. st.dt.iit.es, G.L. c. 2 3 6 ,  

55 1, et seq. 

Ho1riesl.ead. As a purely statutory 

freehold estate, a homestead must be claimed and 

terminated in the manner provided by G.1,. c.. 188, 

55 1, eI.  seq. 

Lenses. A Lit-le examination may disclose 

that the property is encumbered by a lease if it 

is recurded and satisfies the statutory 

requirements. G . L .  c. 183, § 4 (unregistered 

l a n d ) ;  G.L. c. 1 8 5 ,  S: ./1 (reyistcrcd l a n d ) .  

L i s  Pcndcns. Memoranda of lis pendens 

recorded pursuant to G.L. c. 184, § 15 encumber 

the property and the procedures f o r  t e r t n i n d t i n c j  

[.hem i s  specified j . n  G . L .  c:. 184, 5 ' I .  

Mechanics' Lien. Mechanics' liens that 

are created under G.L. c. 254, § 1 (lien for 

personal labor) or G.I . .  c .  154, S 5  7-4 ( f o r  l a b o r  

o r  materials t u r n i s h e d  under a writt.cn c o n t r a c t )  . 

The  statut.es must. be ; L r i c L l y  complied w i t h  in 

order  Lo creal.e and perfect a l i c n .  Cook Uorden d 

Co. v. Comnunwcaltti, 293 Mass. 174 (1936). The 

procedures Lor dissalving a licn arc also 

s td t . u t . o ry .  G . L .  c .  254, 5 5  10, 12, 15. 

- :: 0 - 
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Morl..q~+qe For ’en losu res .  Massachuset.t:.s l a w  

prov ides  Lor forec losure  by a c t i o n ,  G.T, .  r:. 9.44, 

55 1-10, b y  t : ) i 1 1  i n  equity, G.1,. c .  185, 5 -I !k), 

by entry and continuation of possession for three 

years, G . I . .  c. 2 4 4 ,  55 1, 2, or by sale under the 

powcr of sale in a rriortcjacje, G.1,. c .  244, 5% 1 1 ,  

17. A recent dccis ior i  of Lt ie Massactius-seltu Land 

Court places many rcccnt foreclvsurcs in d o u b t .  

U .S .  R a n k  N a t .  A s s ’ n  v. Ihanez, slip op., C . A .  08 

MISC 384283(KCL) (Mass. T,and Ct. Oct.. 14, 2 0 0 9 ) .  

Power of Attorney. In Massachusetts, 

property can be conveyed by a durable power of 

attorney prov ided  i t .  satisfies the requirements of 

G.L. c. 20113, §§ 1, et set i .  a n d  there i s  a n  

affidavit executed in accordance w i t h  

G.1,. c .  301B, § 5. 

Trusts. Where the property being 

convcycd is tie1.d by a test.ament.ary trust, an inter 

vivos trust, a bu:;ir ieus L r u s L ,  a nomiriee t . rus t ,  ;? 

spendthrift trust, or 21 c l - i a r ihb le  t.riist, l .he 

ability to sell the property depcrids on thc powcrs 

contained in the trust instrument, UeLonachamps v. 

Duauette, 24 Mass. App. Ct. 9 7 6  (1387). and how 

those powers are construed. 
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The " a p p r o p r i a t e  p r o c e d u r e s "  f o r  consj  d e r i  n q  a n y  

m a t t e r s  d i s c l o s e d  i n  a t i t l e  examinat ion  and " p a s s i n g  

011 a t i t l c "  have cvolved  through " d e c i s i o n a l  law and 

commentary." Fa11 Kiver  Sav.  Bank,  18 Mass .  App. Ct. 

a t  8 3 .  Al though many of t h e  p r o c e d u r e s  are s t a n d a r -  

d i z e d ,  t - h e i r  a p p l i c a t . i o n  1.0 a p a r t i c u l a r  p r o p e r t y  

requires Lhe judymeint of a po r son  t r a i n e d  i n  t h e  law:' 

Because t h e  a s ses smen t  o f  t h e  t i t l e  t o  (.tie r ' e a l  

p r o p e r t y  r e q u i r e s  a l e g a l  a.ssrssnienL UT ; d l l  p c r t i n o n t  

and applicahl e publ . ic  and pr.i.vat.e r e c o r d s ,  c o u r t  d c c i -  

s i o n s ,  m u n i c i p a l  o r d i n a n c e s  *rid s l a t u t c s  from which a 

l c g a l  o p i n i o n  as t o  the t i t l e  t o  t h e  p r o p e r t y  can be 

de te rmined ,  i t  has  long been h e l d  t.0 he the prac t . i ce  of 

l aw.  See n u i n i o n  of  t h e  r J ~ ~ ~ I : . i ~ : e ~ j ,  2 8 9  Mass. a t  615 

(pra(::i:.ice or J.aw inr:.I.ur:ies examina t ion  o f  r e a l  e s t a t e  

r e c o r d s  i r i  o r d e r  t o  a s s e s s  t h e  l e g a l  v a l i d i t y  of  t h o s e  

documents and of t i t l e ) ;  I n  re Rrhet i t ia ,  9 Mass. A t t ' y  

D i s c ,  R. -I 7 ( 1  9 9 3 )  ("t.i t.le exarniriation, cven w i t h o u t  t h e  

r r n d e r i n q  01 a d v i c e ,  would c o n s t i t u t e  t h e  p r a c t i c e  of  

law") ;  T n  r e  Oal.es, No. 81-llBU (Hug. 6 ,  1 9 8 6 )  (L iacos ,  

J .  ) ( "  I T  I .i t .le s e a r c h i n g  i t s  commonly p e r c e i v e d  by t.he 

'' k'or i n s t a n c e ,  even de te rmin  i t-1cJ (.tie a p p r o p r i a t e  
p e r i o d  f o r  a t i t l e  s e a r c h  " i n v o l v e s  a n  elemenl; o f  
.judgrnenC." Cornwall  v .  F o r a e r ,  2 7  Mas:;. A p p .  C l .  3 3 6 ,  
3 4 %  r1 .6 (1989). 
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gerieral  p u b 1 . j ~  t.o he a pursuit, if not exclusively 

within the realm 01 the l e q a l  profession, closely 

associated with it") ; Mass. Convevaric 'ers '  Ass '  n ,  T n c .  

v. Colonial T i t l e  fi Escrow, Inc., 13 Mass. L. K p t r .  

633, 2001 WL 669280 at * O  (Mass. Super. 2001) 

( "  [elvaluating title 1.0 real e5t.at.e t.o determine the 

i n t e r e s t  created, transferred 01. t e r m i n a t e d  and 

co~~u i iu i i  i.nat.i ny that evaluation to any ir.1Cereste.d party 

to a rcviderit .  i .al  real estate transaction" consti tuteis 

the practice oL law). 

B. The Preparation Of A Deed R e q u i r e s  The 
Prosessional Judgment Of A Lawyer And Is 
'rhc Pracr.i.ce Of Law. 

NREIS also is e n q a q e d  in the unauthorized prac t .  i ce 

C I I  law when it provides a deed to the parties t h a I .  j t. 

kids purchasd from a Las Vegas company." A deed is 

the legal instrument that establishes a buyer's pro- 

p e r t y  rights. Urafl . . ir ig one requires knowlcdgc OL ar.1~1 

i;ici.lity with a wide a l r a y  of statutes and the coimnon 

law specifying, arnc)r'ig other requirements, the necessary 

elements of a deed, t.he accept-able words of grant, thc 

.. .' Tn it.s First Circuit Uricf, NKEIS $t .a ted  that 
"drafting deeds" is one of the "activitics that. [ i s ]  
likely to h 1 . I  wholly within the legal sphere" ,+rid Lha t .  
for t.his r e a s o n  NREIS contended (inaccurat.cly) LhaL. i L  
leaves L h  i s ant-ivity "to lawyers." NKEIS First. C:i  I ^CI I  i t:. 
Br ie r  at .  33, 1i.nes 1-2. 
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descriptions, the various types of deeds (warranty, 

quitclaim, foreclosure, fiduciary), the statutory 

covenants ( G . L .  c. 103, §§ 16, 1 3 ) ,  a l l  o f  which a r e  

pr.e.rc:ribed b y  st.atut.e or InodiLied by cuIiunon law. 

There is l i L t . L e  cjuesLiori t.ha1. thc  drafting of a 

deed is the practice of law. In re Shoe Mfrs. Protec- 

tive Ass'n, Inc., 295 Mass. at 3 7 2  (practice n f  draft- 

i n g  document.$ i n  which l e q a l  riqt1t.s a r e  "c rea tcd ,  

rnodificd, surrcndcrcd or secured" is the practice of 

law); Ouinion of the Justices, 289 M a s s .  at 615 ( p r e -  

paration of deeds falls outside n f  t h e  pracL.ice 01 law 

o n l y  "when no t .  cnnduct .ed as 311 occupation or yiclding 

sutx t .ar ' i t . i .aL income") . See also Statc Bar of Ariz. v. 

Ariz. Land 'Title & 'Trust C o . ,  3 6 6  D.2d 1, 12-13 ( A r i 7 . .  

1 9 6 1 )  (preparation of  deed is the prar:t,i.pe of l a w ) ;  

re Matthews, 5 7  Tdahn 75, 6% P . 2 t i  5'/8, 581 ( 1 9 3 6 )  

( same) :  P e r ) p l e  ex r e l .  T 1 1 .  S t a t . *  Bar  Ass'n, 4 0 4  111. 

aL 53-54, 8 /  N.E.2d '1'13 (sarnc) ;  Kv. State Ear Ass'n v. 

Cent. icy. Enterus., Inc., 5 0 3  S . W . 2 d  4 0 3 ,  483 (Ky. 

1 9 7 2 )  (same); Eisel v. Mi.dwest; R a n k - C e r , l L r e ,  2 3 0  S.W.3d 

335,  337 n . 3  (Mo. 700'7)  ("There can bc no question that 

t.he p repa raL ion  uL Lt ie ciced of trust and the promissory 

not.? c o n s l . i t . u t c s  thc  practice of  law") ; State ex rel. 

W r i q h l .  v .  Harlow, 131  Ncb. 2 9 4 ,  2 6 8  N . W .  9 5 ,  96  (19:36)  
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( same) ;  F e o ~ l e  v. A.llani, Z Z ' I  N.Y. 1134, 340, 125 N.E. 

671 (1919) (same); C a i n  v. Merchants Nat'l Uank & 'Trust 

a, 66 N.D. 746, 268 N.W. 719, 723-24 (1936) (same); 
Ohio State Bar Assn. v. Newburn, 119 Ohio St.3d 96, 97, 

H D 2  N.E.2d 431 (2000) ("pract-ice of law embraces Lhe 

preparaLion [of] deeds which cunvey r ea l  property") ; +@ 

r e  L a s l c r ,  275 S . C .  400, 401-02, 272 S.L.2d 32 (1980) 

(holding that the preparation of a deed for another 

constitutes the unauthorized p r a c t i c e  01 l a w )  ; Hexlr.er 

T i t l e  6 Aisst.ract Co, v ,  G r i e v a n r - e  Corrun., 142 Tcx. 506, 

516, 179 S.W.2d Y46 (1Y44) (preparation of deed is the 

prac.t icc of law); Wash. Statc Uar Ass'n v. Great 

Western Union Fed. 5av. and Loan Ass'n, 91 Wash.2d 40, 

55, 5 8 6  P . 7 d  870 ('1970) (same); M a l i a  v. G i l e s ,  I00 

Utah 562, 114 P 2 d  208, 212 (1941) ( s a r n c ) .  N K C I S ' s  

provision of a deed to the parties to a real estate 

transaction constitutes the unauthorized practice o f  

law. 

C. The Activities Undcrtakcn At 'The Settlement 
Require The Professional Judgment Of A 
Lawvcr Arid Arc The Practice Of Law. 

Thcrc can bc nc serious dispute that the a c t i o n s  

undcrtakcn by the attorney chosen by NREIS to conduct. 

the. closing of the real estate transaction consti t.uLe 

thc practice of law. NKLlS has clearly stated that it. 
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expects the attorney to act in the "capac:it.y" of a n  

attorney and "j.n full compli.ance with t.he a p p l i c a b l e  

I eqa I  and  et . t i icaI  x'rqui.reirrierit.s," arid "consistently with 

thcir proEcssiona1 obligations as attorneys." [RA.377, 

¶ 3 3 ] .  sc.C Opinion of the Justices, 289 Mass. at 613-14 

(the "customary functions of attorney" consti t.ut.e 

pract.i.ce of law). 

The substantive activities undcrtaken by the 

attorney in conducting the closing require the know- 

ledge of Massachusetts law. In direct-ing t.he execut. i ori 

of the stacks of legal documents in any c : Ios in t j ,  Lhe 

a t t o r n e y  m u s t  h e  f a m j . l i n r  w i t h  G.L. c'. 183, §§ 1, 

sea. and the decisions construing these statutory 

provisions as to how the document:; must be execut.ed. 

An instrriment. that. does not comp ly  wi.!.h any one of 

these requireii1ent.s imposed by Massachusetts law may be 

i r ival . id;3! .ed.  E.'l., Iri rc Giroux, slip op., C . A .  No. 

08-14708-JNY,  2009 WL 1458173 (Bkrtcy. D. Mass. May 21, 

2009) (voiding mortgage that contained material.1.y 

defective acknowledgment not in compliance wiLti G.L. 

c. 183, § 29). To answer a n y  quest.ior.~s 1.he parties may 

h,2ve regarcj.i nq L h o s e  tlocunrerit.s, tiicir rights or obli- 

gations, or o the r .  mat t .erY,  I.hc attorney must also be 

fami 1 iar with Mas3ac:huseI. t .s  law. SCc Private Lendina & 
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P u r c h a s i n c i ,  Inc. v .  F i r s t .  ANI. T i t l c  Ins. Co., 54 Mass. 

App. Ct. 532, 537 11.9 (2002) ("Explanation of the legal 

effect of liens or encumbrances [to a non-client] may 

f a l l  within the practice of law, to L e  conducted b y  a 

lawyer r a t h e r  t.han the insurer"), & C o l o n i a l  Title & 

Escruw, Iric. ,  13 Mass. L. R1j t . r .  633, 2001 WL 669280 at 

" 8  ("[elxplaining at the closing any documents relating 

1.0 the i n t . e r e s t .  in t.he r e a l  est-ate b e i n g  (:reat.ed, 

trans f c r r c d or t e ~ ' m  i 11 R Led. ct nd re 1 a t. i n y t o t t i c  a (3 ~e emc 11 t 

of the parties" is  ttic practicc n L  law). 

Even the decision whether or not a form provided 

by t h e  lender must. be completed potentially involves 

the practicc of law because it. requires l e q a l  t r a i  n i n q  

to recognize when a form is apprupriatc to use and wheri 

it. m u s t  he  altered to accomplish a client's goals. 

m, G r i e v d u c e  Comm. of t.he Bar of Fairfield Countv v. 

w, 154 Cor'in. 1 7 9 ,  1 4 1 ,  ? ? ?  A . 2 d  339 (1966) ( " t - h e  

determination that 21 cj ivcn form should bc followcd 

without change is as much an exercise of legal judgment 

as is a determination that it shou ld  be changed in 

given particulars"). Cf. In re Beruerun, 220 Mass. at. 

4'16 ("every a t L o r n e y  ought  t.n possess Learning suLLi- 

c i e n t  t.o er'1at:)Ie h i m  e i . t h r r .  t .o asc:ert.ti.i.ri (.he law or t.o 

de.term.ine this I i t n i t a t - i o n s  i n  t.hat. r ega rd  for  t h e  
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purpose of giving s a f e  advice") 

U. Properly Recording The Tit-le nor-:urnenl.s 
Requires The K n o w 1  edqe Ant1 Professional 
Judgment Of A T,dwyer  Arid Is 'I'he Practice 
O f  T , a w .  

Recordinq the t. i L 1.e documcnts is the final st.e.pId 

u r i d c r i a k c n  by NKELS to complete the part . ies '  t rar isac-  

tions, to establish that the h i iye r  h a s  received good 

title, and to ensur:e t . ha t .  i i .5  lender client will re- 

ceive a "va.Lici" Lien in Ltic property. Like the other 

conveyancing activit ics, it also requires the profes- 

sional knowledge and judgment of an at. t ,orriey.  See Doc 

Law Firm v. Richardson, 37:l S.C. 14, 18-13, 636 S.E.2d 

866 (2006) ("recorciiricj of documents is the 'final 

phasa' of the real estate loan process a n d  m u s t  he dorie 

under the supervision of an attorney"). 

NREJS must. cjet.ern1.ir.ie iriit.ially whether the title 

dor::umetit.s are recorded in the registered or unreqis- 

t.cr-cd sidcs of the registry (or both). Dependir'iq 011 

' ' As noted in Attorney O'nonnell's Affidavit, 
conveyancing a t - t -n rneys  t.ypically perform a final run- 
down of the title before  (.hey record the title docu- 
ments to ensure that the s l ia tus  of the seller's title 
has not changed. a I e e  v .  Ucittilo, 26 Mass. App. Ct. .  
185, 189 ( 1 9 8 D )  ("Unless (.tie b u y e r  is given an oppor- 
tunity to examine a l l  !:.he papers on record at a time 
when the deed from the sel . ler  can be recorded, the 
buyer cannot ascertain t -hat .  1.tierc is a clear record 
title"). There is 110 evidence in the Kecord to suggest 
that N K L L S  conducts a f j  na l .  run-down before recordi.nq. 
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t-he c i  rcutnsl.arices of t h e  transaction, there are a 1 arge 

number of statutory requirements" that. must be satis- 

fied for d0cument.s t.o he recorded. As with thc other 

,aspects o f  t h e  cnnveyanc i .ny  pruccss, t.he parties rely 

or1 t.he conveyancer Lo record propcrly the deed and 

other title documents so that their interests in the 

"' G.L. c. 36, s: 13 (spccifyiny procedure for 
recording where larid lies in more than one registry 
district); C.L. c. 6 5 C ,  5 14 (requiring that affidavit 
from executor be recorded to discharge estate tax 
1 i . e n s ) ;  G . L .  c. 183, § 6 (register will not accept a 
deed f o r  record i .ng  unless it contains a recital of the 
full consideration p a i d  f'or t h e  p rope r ty1  ; G.L. c .  1.83, 
§ 6A (no instrurncnt coricerriinij unreyisLered l a r id  may be 
recorded unless it includes a "same as" reference to a 
prior c-ieed); G . T . .  c. 1 0 3 ,  § 6 B  (document to be recorded 
must set forth s l . ree l  address in m a r q i n ) ;  G.T,. c!. l H 3 ,  
S 6C (to bc rccordcd, m o r l r j a g e  must ConLa in  r e s idence  
or post office addrcss of mortq;i(qee); G . T . , .  c .  183, 5 29 
(no deed may be rccorded u n l e s s  iL is acknow Leciged) ; 

G . L .  c. 183, 5 30 (spccifying mcthods of rnakiricj an 
acknowledgment of a deed or other written instrument, 
within and outside Commonwealth); G.L. c. 183, 5 32 
(power of attorney to convey real estate must be 
recorded); G . L .  c. 183, 5 51 (specifying forms of 
acknow1edgment.s); G , T , .  c. 183, § 54 (mortgage discharge 
must bc acknowledged t.o be r.ecorded1; G.T.. c .  IR3,  
5 63U (mortgage may riot be recurded until IirorLgaqe 
proceeds arc paid to morlyagor); G.L. c .  183A, S 6 
(certificate from condominium association st.at ing 
amount of unpaid common charges is binding when 
recorded) G . L .  c. 183L3, 5 18 (specifying instruments to 
be recorded with respect to conveyance of a time-share 
estate); G.L. c. 184, 5 35 (stating requirements for 
trustee's certificate); G . L .  c. 203, § 2 (requiring 
recording of trust instrument or certiflcat-e c o n f o r m i  n q  
to G . L .  c. 181, 5 35 where deeds, mortgages and other 
instruments convey title to a trustee) ; G . T . .  c. 1 : 3 1 ,  
§ 4 0  (conservation committee may require that its 
orders be recorded). 
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property are establ.ished. Undertaking the task of 

recording the appropriate documents to estahl ish t.he 

p a r t . i e s '  int.crcst in the property, and ensuring that 

the recorded documents satisfy the rrrjuircnicnts of 

Mas s a chus e t t s 1 a w , 

the law beyond t h a t .  o i  the  average citizen, and i s  the 

re qu i res s p e c i a 1 i z cd know 1 edge o f 

p r a c t i c e  U T  law. 

L. That These Conveyancing Activities Have 
His t o r i i: a 1 1 y Be r tI Coriduc t ed U y Attorneys 
Supports The neterniiriation 'I'hat They A r e  
The Fraz t . i ce  01 Law. 

It is significant that conveyancing in Massachu- 

s e t t s  has traditionally been conduct-ed by attorneys. 

One of the practical tests o t t e r )  used to decide whether 

an activity is t h e  p r a c t i c e  01 l a w  is to determine 

whether: it ordinarily has bccn performed by lawyers. 

The LacL that the public has long ent.rusI.ed certain 

ticLivitics to lawyers is a further .indication that they 

require the knowledge a n d  s k i l l  of a person trained i n  

the law. Opinion o t  t.he J~istices, 289 Mass. at. 613-14 

( " c u s t o m a r y  L~unc l . i ons  of attorney" c o n s t i  t uLe  practice 

o f  l a w ) ;  Lvwcll B a r  A s s ' n ,  315 Mass. at. 186 ("The 

:*cl,i.i<jl practices of the cornmiin i L y  h a v e  an  important 

bearing on t.hc scope of the pract- ice  o f '  law") . 
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111. NRLIS'S lSSUANCE OF A TTTT,F INSURANCE P O L I C Y ,  
W H I C H  1s EASED ON A TITLE EXAMTNATTON,  IS  THE 
PRACTICE 01.' LAW. 

A .  The T i t l e  I n s u r a n c e  P o l i c i e s  Issjued Ry NREIS 
Are Premised O n  An Lxaminat.iori Of- T i L . l e  T h a t  
C a n  O n l v  Be Conducted Dv An A t t o r n c v .  

' l ' i t l c  i r i s u r a n c e  is now a modern adjunc. t  t o  most 

mortgage l o a n  t r a n s a c t i o n s .  F,no & Hovey, -, 5 3 0 . 1  

a L  7 8 9 .  I t  p r o v i d e s  " p r o t c c t i o n  a g a i n s t  defects i n ,  o r  

l icr is  o r  encumbrances on, t i t l c . "  SorrierseL Saw. R a n k  

v .  Chicaao Tit. Ins. C o . ,  420 Mass. 4 2 2 ,  428 ( 1 9 Y 5 ) .  

Unl ike  o t h e r  f o m u  01' i r ~ s u r a n c e  t h a t  a r e  based  on 

ac I .ua r i a1  t a b l e s ,  a t i t l e  insurance p o l i c y  i s  based  on 

a Lhorouqh t i t - l e  examina t ion  t o  ider i l i  l y  what., i f  any,  

d e f e c t s ,  l i e n s  or encumbrances e x i s t  as of  t h c  dat.e 

t h a L  the p o l i c y  w i l l  i s s u c .  & Colonial T i t l e ,  13  

Mass. L .  R p t . r .  633, 2001 WL 6 6 9 2 8 0  t i L  * 4  (title exa-  

m i n a t i o n  f u r -  Lhe i s s u a n c e  of  t h e  t i t l e  i n s u r a n c e  p o l i c y  

i s  t h e  same a:; conveyan(cing a t t o r n e y ' s  c e r t i f i c a t i o n  oL- 

t .it .le) . See a l s o  C.A. Yzenbaard, R e s i d e n t i a l  Real  

E s t a t e  T r a n s a c t i o n s  5 : 1 7  a t  1 8 2  (1991)  ( a  L i t l e  i n s u r -  

ancc  pu1. i.c:y " i . n d i c a t e s  an  o p i n i o n  of  the l . iLle  company 

r e g a r d i n g  t . h e  s t - a t u s  o f  t h e  t i t l e  and if t h t .  opi.riion 

i u  w r ' o n q ,  t h e  company w i l l  p a y " ) .  

Tt t h e  t i t l e  examina t ion  has  d i s c l o s e d  a d e t e c t ,  

iI. i s  c o r r e c t 4  o r  i t  becomes t h e  b a s i s  oT an exception 
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from c o v e r a y e  w r i t t e n  i n t o  t h e  p o l i c y .  'Therefore ,  iL 

i t  is done correctly, t h e  t i t l e  examina t ion  w i l l  have 

e l i m i n a t e d  thc grounds o f  any p o t e n t i a l  l o s s .  Not 

s u r p r i s i n g l y ,  bccauue o f  Lhe impor tance  of  t h e  t i t l e  

examinat ion ,  most of t h e  cost. OL the premi.um i s  used  t o  

pay i t . s  c u s t . s  w i t h  a r e l a t i v e l y  s m a l l  f rac t . io r i  OL t.he 

premium bcirig i ised t.o pay a c t u a l  c l a i m s .  , J . D .  Palomar, 

B a n k  C o n t r o l  of  ' T i t l c  1n.wI:ance Comoanies: Perils  t o  

t h c  P u b 1  i c  t h a t  Bank Kcaulators have Tanorecl, 14 Sw. 

L . J .  905, Y30 ( F a l l  1990) ( " t i t l c  examina t ion  i s  t h e  

m a i n  f o c u s  of  t i t l e  i n s u r a n c e ,  w i th  a s  much a s  1linet.y 

perr:!ent of  t h e  t i t l e  j nsiiran(?e premium paying  for .i t.s 

c o s t " )  . 

A s  d i s c u s s e d  above, a t i t l c  cxarrli.nati.on of  t h e  

s l .a r .us  of t i t l e  t o  r e s i d e n t - i a l  p r o p e r t y  curis1.it.1.1te.s t h e  

pri3ct.i ce  of  law.  Scc s t w r a  paqes 25-33. Consoquer~l.Ly, 

c-ourts have a l s o  spcc- iLic 'a  I I y h e l d  t h a t  t h e  a c t i v i t i e s  

of  a t . i t . le a q e n t ,  which l a r g e l y  consi.st. o f  u n d e r t a k i n g  

t h e  t i t l e  examina t ion  t o  t h e  p r o p e r t y  b e i n g  i n s u r e d ,  

c o n s t i t u t e  t h e  pfacLice o f  law. u, C o l o n i a l  T i t . l e  & 

F,scrow. I n c . ,  w, 1 3  Mass .  L .  R p t r .  633,  2001  WL 

664280 a t  "7 (i3:>uiIl(j l . . i t . le  c e r t i f i c a t i o n  or p o l i c y  of  

t i t l e  i n s u r a n c e  i s  (.tie p r a c t i c e  of  l a w ) ;  Uni ted  S t a t e s  

v .  C i t v  of P ' l i n t ,  3 4 6  F .  S u p p .  12t32, 1 2 0 6  ( E . D .  Mich. 
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1972) (title insurance is "predicat .ed upon careful 

examination of the  muniments of title, an exhaustive 

st.udy of the applicablc law arid 1.he exerc ise  o f  expert. 

cunt.ract. draftsmanship . . . the existence of t i t . l c  

defects will depend upon l e q a l  doctrines and judicial 

interpretations of various applicable sI.at.ut.es") ; 

Abstract & Guarantv Co., 2 3 0  A r k .  ?iL 501,  326 S.W.%d a t  

Y ( l 3  ( t . i  t.le insurance agent who reviewed title abstract 

to detcrminc stk3l.e o t  t . i t l e  was practicing law). 

Consequently, othcr than Lhe LiC.1.e insurer. i t s e l f ,  on1.y 

an attorney may issue ii titlc i r isurmlce p O l i C y  I.hat. 

insures the title to real estate in Msssachusctts. 

B. Rule 5.7 (bj Of The Massachusetts Rules Of 
Professional CanducL Does NoL Permit A Non- 
Attorney, Likc NREIS, To Erirjarje 1 r . I  Activity 
That 1 s  Otherwise The Uriauthorizcd PracLice 
Of Law. 

Ins t ea t l  of refutj.ng the argument that the activi- 

t.ies of a title agent do not require the agent to make 

judgments as to lccjal  r i y h l s ,  NREIS seeks 1.0 r e l y  on a 

misreading of Mass. K. Prof. C .  Rule 5.7(b)'" to aryuc 

t.hat-. it. may engage in such activities. That Rule 

' I '  NREIS's argument is misplaced since thc Rule 
only applies to the ethical obligations of attornevs. 
-- See also Mass. R. Prof. C., Scope [ 6 ]  ("Kules are 
designed to provide guidance to 1awycrs"j. It docs not 
apply to non-attorncys, likc NKEIS. 
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s p c c i f i e s  c e r l a i n  r e s p o n s i b j  1 i t-ies of a n  a t t o r n e y  w i t h  

r c s p c c t  t o  " l a w - r e l a t e d  s e r v i c e s . "  Commenr.  9 l i s ts  

" t i t l e  i n s u r a n c e "  a s  a "law-rclated s e r v i c e . "  F.com 

this Lhread, NRETS seeks t o  weave a s e c u r i t y  b l a n k e t  

t h a t  p r o t c c t s  i t s  a c t i v i t . i e s  a s  a t . i t l e  a q e n t .  

The t e x t  of Kule 5 . 7 ( b )  docs  riot. support N R E I S ' s  

a rgument .  To q u a l i f y  as  a " l a w - r c l a t c d  s e r v i c e , "  ILiie 

s e r v i c e  must s a t i s f y  two c o n d i t i o n s .  k'irst,  it. must  be 

a s c r v i c c  " t h a t  m i q h t  r e a s o n a b l y  be per formed i n  con- 

j u n c t i o n  w i t h  arid i r i  subsLance a r e  r e l a t e d  t o  t h e  

p r o v i s i o n  o f  l e g a l  s c r v i c c s , "  and, secorid, i t .  must. be a 

se rv ice  " n o t  p r o h i b i t e d  a s  u n a u t h o r i z e d  p r a c t i c e  of law 

when p r o v i d c d  b y  a n o n l a w y e r . . "  S i n c e  REBA h a s  demon- 

~ t r a t e d  i n  i t s  B r i e f  t h a t  t h e  i s s u a n c e  o f  a title 

i.n$tirance p o l i c y  by an  agen t  r e q u i r e s  t h c  cxcrcise of 

lccjal  j u d g m e n l ,  t h e  c o n d i t i o n s  of Rule  5 . 7 ( b )  a r e  no t  

s a t i s f i e d ,  h con(:.'lusion t h a t  NRETS h a s  not. r e f u t e d .  

I t  i s  d o u b t f u l  t h a t  t h c  Corruncrits  t .u  t.hc Rules O T  

Pr to fes s iona l  Conduct were i n t e n d e d  t o  be read t o  

a u t . h o r i z e  a non-a t to rney  t i t l e  agen t  t o  engage i n  t h e  

v e r y  same a c t i v i t i e s  t h a t  a r e  t h e  u n a u t h o r i z e d  p r a c t i c e  

of- law w h e n  unde r t aken  a s  p a r t  o f  conveyancing .  I n  t h e  

Scope of t.he Comments which is  i n c l u d e d  a s  p a r t  of t h e  

Preamble  t.o t h e  R u l e s ,  t.he Cour t  h a s  provider]  t h a t  t.he 
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Coiruncnts a r e  n o t  " a u L h o r i t a t i v e . "  Mass.  K. P r o f .  C . ,  

Scope [ 9 ] .  T h e y  a r e  i n t e n d e d  o n l y  "as g u i d e s  t.o 

i n t e rp re t . a t . i on"  of  t h e  R u l e s  arid do n o t  d i s p l a c e  them. 

& Consequent ly ,  w h e r e  t.hc Kules  themselves do no t  

a ~ i l . i i o r i z e  such  condiicl.., there  i s  no b a s i s  t o  f i n d  a n y  

such  s a n c t i o n  i.n 1.he Comments. Any o t h e r  r e s u l t  w o u l d  

con t r avene  t.he w e l l - e s t a b l i s h e d  p r e c e d e n t  t h a t  p r a c t i c e  

of l a w  d e t e r m i n a t i o n s  are t.o bc d e c i d e d  upon Lhcir "own 

p a r t i c u l a r  facts." In re Shoe Mfrs. P r o t e c t i v e  A s s ' r i ,  

2 9 5  Mass. at. 3 . 1 2 .  

I V .  NREIS ENGAGES I N  THE U N A U l I I O K I Z E D  PRACTICL O F  LAW 
RY HIRINC ATTORNEYS TO APPKAR AT THE SETTLEMENTS 
OF THE KEAL ESTATE TRANSACTIONS AND BY SEEKING TO 
"MANACX" THE PRACTICE OF CONVF,YANCING.  

N K E I S ' S  p r o v i s i o n  of  l e g a l  s e r v i c e s  t o  i l.s l c n d e r  

c l i e n t s  h y  h i r i n g  l i c e n s e d  Massachuse t t s  at . l .orncys from 

it.s "nel .work" t o  p r o v i d e  1.hose s e r v i c e s  c o n s t i t u t e s  t.he 

u n a ~ ~ r . t r o r i z c d  p r a c t i c e  o f  law. A c o r p o r a t i o n  canno t  

p r a c l . i c c  l a w  and i.t. cannot  circumvenl. t h a t  r e s t r i r : t . i o n  

by  s u b c o n t r a c t i n y  t h e  s e r v i c e s  o €  a t t o r n e y s .  Sce in re 

Shoe Mfrs .  F r o t c c t i v e  Ass'n, 295  Mass. a t  3 . / 2 - 3  ( c o l -  

l e c t i o n  drjency engaged i n  t h e  unau thor i  zed p r a c t i c e  o r  

law where i t  h i r e d  att.orr'leys t o  pu r sue  l i t i g a t i o n  (:in 

b e h a l f  of: i t s  c l i e n t s ) .  See a l s o  5t.aty.c Bar Ass'n v .  

Conn. R a n k  & Trust C o , ,  140 A.2d 8 6 3 ,  8 7 0  (Conn. 1958)  
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(as a company ' 'cannot. practice law directly, it cannot. 

do so indirect ty Dy employing competent lawyers to 

pract.ice for it, 2ince that would be an evasion which 

the law will not tolerate"); P e n p l e  L:)v LeLkowitz v. 

Lawrence P e s k a  ASSOC,, T n c . ,  90 Misc.2d 59, 61-62, 393 

N . Y . S . 2 d  650 (19'1.1) (corporation held to be e n q a q e d  i n  

the unauLhorized practicc of law where it received a 

fcc for legal services by referring pat.er'it. applications 

to attorneys and c h a r q i n c j  i L s  cuutoiners for those 

services  provided  b y  aLLorney ; In re Otternegs, 181 

Minn. 254, 257, 232 N.W. 318 1930) ("neither a 

corporation nor a layman not admitted t.o practice c.an 

practice law nor indirectly prac l . i ce  law by hiring a 

licensed at . t .orney L o  practice law for others for the 

b e r i e l i t  or profit o f  such hirer"); Do11qht.v V .  Grills, 

37 Tenn. App. 63, 94, 260 S.W.%d 3 ' i Y  (1952) ("corpora- 

tioii cannot. l e q a l  l y  pracl..icc law, either directly or 

indirectly, by empl oyincj competent lawyers to pract..i.ce 

Tor it."); W. v a .  State Bar v. E a r l e v ,  144 W.Va. 504, 

527, 109 S.L.2d 420 (1959) ("corpor:al.ion or other lay 

aycncy can not practice law or hire lawyers to practice 

law for it"). 
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A .  'The P rac t . i ce  O f  Law - I t ' s  Not Bus iness ,  
I t ' s  PersonL31. 

Whether t h e  Iecjal s e r v i c e s  a r e  p rov ided  d i . r e c t l y  

by N K E I S ,  o r  i n d i r e c t l y  th rough  a t t o r n e y s  h i r e d  by it., 

t h e r e  i.s no d i r e c t ,  persor ia l  r e l a t i o n s h i p  between the  

a t t o r n e y  and t h e  c l i e n t .  which t h i s  C o u r t  r e q u i r e s .  

Sears, Roebuck 6 C o .  v .  Coldstone & S u d a l t e r ,  1 2 8  E'.3d 

10, 15  (1st C i r .  199-7) ("The at.t..orricy-client. r e l a t i o n -  

s h i p  i s  ' h i g h l y  f i d u c i a r y '  i n  MassachusetLs") . 'The 

r a t i o n a l e  Tor r c q u i r i n g  s u c h  a re1at . j  oriship was def  i .ni-  

t i v e i y  s t a t e d  by t.he C o u r t  i n  1 9 3 5 .  

The p r a c t i c e  o L  t h e  law j s  p e r s o n a l .  T t  is 
open o n l y  t o  individua1.v proved to t .he s a t i s -  
f a c t i o n  oT t-tic c o u r t  t.o possess  s u f f i c i e n t  
gene . ra l  knowledge a n d  adequa te  s p e c i a l  
q u a l i f i c a t i o n s  i i s  t o  l e a r n i n q  i n  t h e  law a n d  
t o  bc of good moral c h a r a c t e r .  A f t e r  one h a s  
been s a n c t i o n e d  i n  these  r e s p e c t s ,  t h e  oaLh 
a s  an  at.t.or.riey m u s t  be t . aken ,  whereby oric 
becomes ti11 o f f i c e r  of  l .hc c o u r t  a n d  s u b j e c t  
t o  its d i s c i p l i n e  f o r  v i o l a t i o n  o t  his 
o b l i g a t i o n s  even t o  the e x t e n t  of  removal 
f r o m  this o f f i c e .  A d u a l  t r u s t  i s  imposed on 
a t t o r n e y s  a t  law:  t h e y  m u s t  a c t  w i t . h  a l l  good 
f i d e 1 i t . y  b o t h  t o  t h e  courts and t.o t h e i r  
c1.ient.s .  'I'hey a r e  bound by canons of  e t h i c s  
w h i  ( 3 1  have been t.he growth of i orlg cxperien(-:e 
and  which are enlorcod  by t.he courts. Lci1.a- 
Lion o m i t t e d ]  T h c  r e l a t i . o n  of  an  a t t o r n e y  t o  
h i s  c l i e n t .  i 5 pracminen t ly  c o n f i d e n t i a l . .  In 
a d d i t i o n  t.c adequa te  l e a r n  i.ric3, i t  demands  on 
t.hc p a r t  of  i..he c i t to rney  undiv ided  a1 1 e g i -  
aricc, a conspicuous  d e g r e e  of  f a i t h f u i  ness 
a rid d i  s i n t e  re s t.ednc s s , abs [:I 1. II t c i n t  e g  r i. 1. y , 
a n d  u t t e r  r enur i c i a t ion  of e v e r y  p e r s o n a l  
advan tage  conf  I. i c t i n g  i n  A n y  way d i r e c t . 1 ~  o r  
i n d i r c c t l y  w i t h  Lhc i n t e r e s L s  of  h i s  c . l i c n t .  
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O n l y  a human be inq  c a n  C o r i P o r m  t.o t h e s e  
e x a c t i n g  rcyuiremenl,s. n r t i  f i  cia1 c r e a t i o n s  
such  a s  c o r p o r a t i  oris o f  a s s o c i a t i o n s  canno t  
m e e t  t h e s e  p r c r e q u i s i l e s .  

O p i n i o n  of t h e  J u s t i c e s ,  2 8 9  Mass. at. 6 1 3 .  

A l L h o u q h  NREIS h a s  h i r e d  a t t o r n e y s  t o  c-onduct. V.he 

s e t t l e m e n t s ,  i t  has int -erposed i t s e l f  a s  an i n t c r m c d i -  

a r y  between i t s  lc r ider  clients a n d  t h o s e  a t t o r n e y s .  

T h e  a t t - o r n e y s  a r e  chosen arid h i r e d  b y  NREIS from i t s  

"network" 01 s e v e n t - y  a t t o r n e y s .  ThF l cnder  c1ient.s 

h a v e  no role i n  choos i r - i q  t.he attorney. 'There i s  rio 

communication betwccn t h e  lender' c l . i e n t  and t h e  

cit l .orney. There i s  no i n d i c a t i o n  t h a t  t h e  l e n d e r  e v e r  

knows w h o  the a t t o r n e y  i s  t h a t  is r e p r e s e n t i n g  i t  a t  

t h e  se t t lcmcr i t . .  hs a p r a c t i c a l  m a t t e r ,  NREIS cant-rols 

the a t t o r n e y .  L t  p r o v i d e s  Lhe at.t.oriiey w i t h  t h c  

inforrriaI.ion a s  t o  where t h c  sctt.lerrient. \ 3  t o  occur ,  t h e  

t e l e p h o n e  nurnber:s for t h e  p a r t i e s  who w i l l  at.l .end t h e  

sct.t.lerneriL it-he l e n d e r  does  inot attend), and how t h e  

a t t o r n e y  w i l l  recei.ve t.he documents.  P'ollowing t h e  

s e t - t l e m e n t ,  t h e  a t t o r n e y  r:ec.(irns t.he e x e c u t e d  documents 

t.c NRRIS and i s  p a i d  by N K E I S .  

T h e  a t t -o rneys  t h a t  N K E l S  c n g a g c s  '>a re  i n  e f f e c t  

i t s  [NREIS'sl a g e n t s  and whosc d e a l i n g s  a r e  w i t h  i.t 

d I one, t h e r e b y  f u r n i s h i n g  or scllincj l e r j a l  . ~ j e r v i c e s  a n d  

d e s t r o y i n g  t h e  r e l a t i o n  of d i r e c t  pcrsor ia l  coriLideni::e 
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and responsik i l . i t y  which ought. t u  ex i s t .  bet.wecn a t t o r -  

ncy a t  law and  c l i e n t  and  at-tempting t o  assume t h a t  

r e l a t - i o n  i n  i t s  own c o r p o r a t e  capac i l . y . "  I n  re Shoe 

M L r t ; .  Protective  ASS'^, 2 9 5  Mass. a t  373. T h i s  

p r a c t i c e  v i o l  ate:; MassachuseLts law anci is no t  

p e r m i t t e d .  Icl. 

R. I n  Managinq A c t i v i t i e s  That Ls tah l  ish Legal  
K igh t s  Tn Real Prope r t . y ,  N K E I S  Is Enyaged 
I n  T h e  P r a c t i c e  O f  Law.  

I n  Massachusc t t s ,  manaqing t h e  p r o c e s s e s  by wh.ich 

lcgal right.$ arc  e s t a b l i s h e d  - which  i s  e x a c t l y  what 

NREIS claims i t  does - is t h e  p r a c l i c c  of  law. T h e  

Court. has  observed  t . h a L  w h i l e  i t  might  be d i L € i c u l t  t o  

a r L i c u l a t e  a comprehensive d e r i n i t i o n  o f  t.he p rac t - i ce  

o f  law, " a t .  l c a s t  i t  may bc s a i d  t - h a t  i n  g e n e r a l  t h e  

practice of  d i r e c t i n q  and rnanaqir.ig . . . t he  e s t a b l i s h -  

menL of  t h e  l e q a l .  r i g h t s  of o t h e r s ,  . . . c o n s t i t u t e s  Lhc  

M a s s .  , 2 0 1 0  WL p r a c L i c c  o f  l a w . "  In r e  H r n n e s ,  -- . .  

3505381 (Sept. .  10 ,  2 0 1 0 1 ,  c i t i n a ,  I n  r e  Shoe Mfrs. 

P r o t e c t i v e  n s s ' n ,  2 9 5  Ma$:s. a t  372. 

Conveyancing i n d i s p u t a b l y  r e s u l t s  i n  t.he c s t a b -  

l ishinenl.  o f  important .  lcgal r i q h t s  i n  r e a l  c s t a t e  on 

b e h a l f  OL t h e  borrower and  t h e  lender .  Under Massa- 

chuset.t.5 law, t h e  esi..ablishment: of  such  l e q a l  r i g h t s  

cannot  he "managed" b y  B non-atLorriey, even where t h e  
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u n d e r l y i n g  a c t . i v i t y  is  performed b y  an  a t t o r n e y .  The 

a t t o r n e y - c l  i e n L  r c l a t i o n s h i p  i s n e c e s s a r i l y  d i r ec t ,  

c o n f i d e n t . i a 1  and p e r s o n a l  arid canno t  be p e r m i t t e d  t o  

e x i v L  th rough  i n t e r m e d i a r i e s .  I n  r e  Shoe  Mfrs. 

P r o t e c t i v e  A s s ' n ,  ? O S  Mass.  a t  3 7 3  (riot-ing "d i rec t  

personal con ridericc and r e s p o n s i b i l i t y  which ouqht. t o  

e x i s t  bet-ween a t t o r n e y  a t  l a w  arid c l i e n t " )  ; G r a u s t c i n  

v .  Barry, 315 Mass.  518 ( 1 9 4 4 )  ( con t r ac t .  t.0 scll l e g a l  

s e r v i c e s  is  t h e  u n l a w f j u l  p r a c t i c e  o f  law). 

CONCLUSTDN 

For the r e a s o n s  spe:c:ificd above, R.F,RA requests 

t h a t .  l h c  Cour t  answer' "YES" t o  bot.h Q u e s t i o n s  ce r t i f - i ed  

t o  i t  by  t h e  CourL of Appeals t o r  t h e  k'irst C i r c u i t .  

THE REAL ES'I'ATE BAR ASSOCIA'YION 
FOR MASSACHUSETTS, I N C .  

R y  i t s  A t t o r n e y s ,  

/ s /Douglas  W. S a l v c s e n  
/s /Anthony R .  F i o r a v a n t i  

Douglas W .  S a l v e s e n  (BRO# S 5 0 3 2 2 )  
Anthony B .  Fioravant-i .  [BBO# 6 6 4 0 2 3 )  
YURKO, SALVESEN b RF,MZ, P.C. 
One Washinatoil Ma'l I ,  1 1 t h  F l o o r  

~ 

Bosl .  uri, MassachuseLLs 02108  
(61 1 )  723-6900  

Dated:  Sept.crnber 1 7 ,  201.0 
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